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INTERNAL REVENUE INVESTIGATION 


MONDAY, MAY 25, 1953 


House or REPRESENTATIVES, SUBCOMMITTEE ON 
ADMINISTRATION OF THE INTERNAL REVENUE LAws 
OF THE COMMITTEE ON WAYS AND MEANS, 
‘ Washington, Ee oo, 

The subcommittee met at 10 a. m., pursuant to recess, in the main 
hearing room of the Committee on Ways and Means, New House 
Office Building, Hon. Robert W. Kean (chairman of the subeommit 
tee) presiding. 

President : Representatives Kean, Byrnes, King, O’Brien, and Boggs. 

Also present : John E. Tobin, chief counsel; William P. Hindman, 
Jr.. assistant chief counsel: and Paul J. Yesawich, or. attorney. 

Chairman Kran. The subcommittee will come to order. 

It is the purpose of these hearings to call the attention of the public 
to certain cases where officials of the Treasury Department have 
exerted undue influence on the workings of the Bureau of Internal 
Revenue. Certain members of this committee have felt that there 
should be consideration as to whether the influences of the Treasury 
Department on the Bureau should be lessened, and this hearing will 
bear upon this matter. 

Miss Nalley, will you come up? Will you raise your right hand? 
Do you solemnly swear the testimony you are about to give will be 
the truth, the whole truth, and nothing but the truth, so help you 
God ? 

Miss Natuey. I do. 


TESTIMONY OF KATHERINE V. NALLEY, TECHNICAL ASSISTANT, 
TAXPAYERS RULING BRANCH, INDIVIDUAL, INTERNAL REVE- 
NUE SERVICE 


Mr. Torry. Miss Nalley, will vou state vour full name please 
Miss Nauiey. Katherine V. N: ley. 

Mr. Torin. What is your occupation, Miss Nalley ? 

Miss Nauey. I am a technical assistant in the Bureau of Internal 
‘ Revenue, Taxpayers Ruling Branch, Individual. 

Mr. Torry. You work in the Taxpavers Ruling Branch in the 
Bureau of Internal Revenue? 

Miss Nautuey. That’s right. 

Mr. Topix. Are you familiar with a requested ruling made on be- 
half of a taxpayer named John L. Leban, L-e-b-a-n, in September of 
1950? 

Miss NAuuey. I believe Iam. 

Mr. Tosry. When did that matter first come to your attention ? 
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Miss Nattey. I would have to refer to the file. You mean the re- 
quest for a ruling 

Mi Lorin Ye 

Chairman Kran. Refer to vour records any time you want to. 

M Nattry. The request was received in the Bureau on Septem- 
be ; 50, and I would say I got it approximately October 5, 1950. 

Mr. Torin. What was vour task, Miss Nalley ? 
Miss Nanney. My task was to go through the letter and issue a 
‘e1n the request. 

Mr. Topix. And did you prepare a ruling letter? 

NI Nauiey. I prepared first a conference, set a date for a confer- 
ence, | believe, and then I | repared a ruling letter which IJ initialed 


( (dectober 19. 1950. 


4 


: le, I 

Mr. Tosrx. Was your ruling letter favorable to the taxpayer? 

Miss Natiey. I don’t believe mv ruling letter was favorable to the 
taxpayel! 

Mr. Torty. The draft which you prepared and initialed on Oc- 
ver 19d juest: did it not? 

Miss Nauuey. That’s right. I didn’t read it over this morning but, 
as I recall it, that’s what it did. 

Mr. Torry. Mr. Chairman, I have here and I believe you have be- 
fore vo -4 mimeovraphed conv of an undated draft. which 1s the 
draft prepared by M s Nally and issued by her on October 19, 1950. 
With your permission, I would like to inelude tl 


tobe 19 dey ed the taxnaver’s ret 


hat in the record at 


Chairman Kran. You want to include tl e whole lette1 in the record ? 
Do vi want to read it in? 

Mr. Torry. I do not think we need to at this point. 
hairman Kran. Without objection, it my be included in the 


Che letter referred to follows:) 


PAt Weiss, RIFKIND, WHART¢ & GARRISON 





1614 Eye Street NW., Washington 6, D. ¢ 
\ n \ I ph E, I Mr. W P. Nottingham.) 
G MEN: Referer I e ti r letter of September 22, 1950, in which 
e advised of ( edera come-tax purposes of 

proposed contract for the purchase of stock in Schenley Industries, Ine. (here- 
} Se] v) by Mr. John L. Lel from Schenley 

It j d that M I an has beer nee 1947 the vice president of 

he that Schenley s : ‘ he and is traded in on the New York 
Stock Exchange and other securities exchanges; that Mr. Leban presently owns 

relatively il ock of Schenley stock; and that when Mr. Leban became vice 
president of Schenley, he did so with the understanding that some arrangement 
would be rked t te ow him to secure substantial ownership in the com- 
I Mr. Leban desired t e his connection with Schenley a permanent 
careet 

It rther stated that after a good deal of discussion, it was finally proposed 
that Mr. Leban would contract to buy 20,000 shares of the stock of Schenley held 
n its t ury pon the approvy of the cont ct by the stockholders at their 
mec g on December 1 1950 “he terms under which this stock will be pur- 
c) d by Mr. Leban are indicated by exhibit A transmitted by you to be sub- 
sta l \ 1 ows 

1. (a) Schenley will agree to sell and Mr. Leban will agree to purchase 3,750 
shares of present par value $1.40 common stock of Schenley at $26.50 per share 
orat of $99,575 In additi to the approval of the contract by the stock- 
! ‘ Mr. Leban will agree to comply with the provisions of paragraph 6 of the 
agreement. Payment and delivery of the stock will take place within 1 week 


after both events have taken place. 


wepomnonans: 
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(b) On and after a date to be determined in the year 1952 and every 2 years 
thereafter, to and including a date in the year 1970 to be determined, Mr. Leban 
agrees to purchase 1,625 shares of the present common stock, par value $1.40 at 
$26.50 per share, each biennial payment being $48,062.50. 

(c) Said shares to be purchased by Mr. Leban are now and shall be held in 
the treasury of Schenley until purchased. 

2. The 20,000 shares of stock to be purchased under the agreement are to be 
held by Mr. Leban as an investment and will not be sold by Mr. Leban until a 
period of at least 1 year after actually purchased 

3. After 1 year from the date of the agreement, Mr. Leban has the right to 





purchase from Schenley at any time at $26.50 per share any of the 16,250 shares 
not previously purchased; said purchase to be applied against the scheduled 
biennial purchases immediately following thereon 

1. If Mr. Leban defaults in making the purchase set forth in 1 above and such 
default continues for a period of 10 days, he sha within 60 davs after such 
default become obligated to purchase and Schenley w sell to him a f the 
20,000 shares which he has not previously purchased at said price 

» If M Leban dies or if he voluntarily tern ites his connection with 
Schenley as officer and director, he shall buy and Schenley shall sell 2 years 
thereafter (or sooner at s option, as provided in 3) all the remaining 20,000 
Shares of stock remaining unpurchased at said date, provided he shall t he 


obligated during said 2 vears to make any purchase which would otherwise be- 
come due during the period. If Schenley should sever Mr. Leban’s connection 
with them, the provisions of this agreement shall not be atfected. 


6. On or before an undetermined date in 1951, Mr. Leban is to dispose of all his 











shares of Columbia Distributing Corp. and Dade Liquors Co. and all his options 
to purchase stock in State Distributing Co., State Distributors, l1 and Capital 
Distributing Co. and all interests in said 5 companies 

7. The agreement shall be binding upon and shall survive for the ben oO i 
successors of Schenley and the heirs, executors, or administrators of Mr. Leban. 

S. The entire agreement between Schenley and Mr. Leban is as set forth and 
there are no warranties or agreements made by eit! party that are not ir ded 
herein All agreements or other instruments which may be necessary from time 
to time to carry out this agreement shall be in writing This agreement shall 
constitute a binding contract betwee Schen nd Mr. Leban upon it na 

ire by each of the parties and shall not be modified except in writing signed by 


both parties. 

9. The contract shall be null and void if not approved by the affirmative vote 
if the holders of a majority of the stock of Schenley entitled to vote at the next 
annual meeting 

You contend that there is no intention of giving Mr. Leban additional compen- 
sation; that the fair market value of restricted stock is lower than the price of 








unrestricted stock; and if Mr. Leban should realize economic gain by the 

chase of one or more blocks of the Schenley stock at a price | than the then 
market price, this gain would be attributable to risk-taking and should not be 
taxed as compensation for services. You request a ruling to the effect (1) that 


no taxable income will be realized by Mr. Leban from the purchase of Schenley 
stock by him in accordance with his proposed agreement at a time when the stock 
is selling at a price higher than $26.50 on the stock exchanges; (2) that he will 
rea e no deductible loss upon the proposed purchase of any of this stock ata 
».50 on the stock exchanges ; 
and (3) that in the event Mr. Leban should ever sell any of the stock purchased 
under this agreement, his gain or loss upon the sale will be capital gain or loss. 

Section 22 (a) of the Internal Revenue Code provides in part that gross income 
includes income derived from salaries, wages, or compensation for personal 
service of whatever kind and in whatever form paid 

Section 29.22 (a)-1 of regulation 111, as amended by Treasury Decision 5507, 
approved April 12, 1946, provides, in part, that “If property is transferred by an 
employer to an employee for an amount less than its fair market value, regardless 
of whether the transfer is in the form of a sale or exchange, the difference between 
the amount paid for the property and the amount of its fair market value is in 
the nature of compensation and shall be included in the gross income of the 
employee. In computing the gain or loss from the subsequent sale of such 
property its basis shall be the amount paid for the property, increased by the 
amount of such difference included in gross income.” 

On the basis of the foregoing, it is held that under the provisions of the plan 
referred to herein, Mr. Leban will realize taxable income by way of compensation 





time when the stock is selling at a price lower than $2' 
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t { i he | rk alue of the stock on the date or dates it is 
ransferred to him exceeds the mount paid therefor It is the opinion of this 
office that, for the purposes of the application of section 29.22 (a)-1 of regulation 
] { end | | isury Decision 5507, the stock in question is transferred 
to Mr. Leban on the date or dates that payment of the purchase price of the stock 
‘ said ck at the date or dates of purchase is 
1 » purchase price, Mr. Leban would not be entitled to a deductible 
Federal ince tax purposes The basis of the stock purchased by Mr. 
ud the amount paid for the shares increased by the excess of the 
air marke Value of the stock at the time it is pur as over the amount paid 
thereof [t is further held that upon the subsequent sale or exchange of any 
of such shares of stock by Mr. Leban, the gain or lo resulting thereon will be 
a capita Lim oF s subject to the limitations of section 117 of the Internal 
Revenue Code 
very truly yours, 


Commissioner. 

CWB 10/25/50 

sil 10/26/50 

EMP Si 10/26/50 

Kv N/mz-1 10/19/50 

Mr. Tosrn. After you had prepared this unfavorable ruling letter, 
Mi Nalley, where was your letter sent / 

M NaLLey. It went to the head of the unit, Mr. Parrigin, and then 
it left him and went on to Technical Review. 

Mr. Tosrxn. And what was the decision at these other levels in the 
Bureau ? 

Miss Natiey. Evidently they approved it because it was approved 
all along the line in our particular section and the Technical Review, 
and it was approved for submission to the Chief Counsel’s office. It 
was then sent to the Cl#ief Counsel’s office for their review. 

Mr. Tori~. When was your letter sent to the Chief Counsel’s office ? 
Can you tell that from your file ? 

Miss Nautiey. I would say October 19. It was probably received in 
there October 20, and the reason I say that. it was initialed for Mr. 
MecLarney on October 19 and it ordinarily would go to the Chief 
Counsel's office on the s une day. 

Mr. Torin. And whet if went to the Chief Counsel's office everybody 
in your branch had approved your decision denying the requested 
ruling ¢ 

Miss Natiey. I would say it was approved by Mr. Parrigin, I be- 
lieve, and Mr. Suman, and Mr. Eddingfield approved for Mr. Mc- 
Larney, and then it wenht to the Chief ¢ ‘ounsel’s office. 

Mr. ‘Tonrn. When was the next time you heard anything about this 
matter, Miss Nalley ? 

M Nauuey. I believe the next time I heard about it was October 
‘1 when evidently, I would say from the indication in the file, the letter 
had been rewritten in the Chief Counsel’s office and was brought down 
to be l tinled, and | Say that because ordi arily when we write a 
letter in our section the dictator’s name is on the letter together with 
the stenographer’s initials and the date is typed, and that is not on this 
letter, and as I recall it was brought down from the Chief Counsel’s 
oflice written. 

Mr. Torrxn. On October 31 or thereabouts, a revised letter was 
brought down to you for your initials, this revised letter granting the 
tuxpayer’s request; is that right ? 

Miss Natuey. Yes: I believe that’s right. 

Mr. Torry. Did you initial the revised letter ? 
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Miss Nattey. No, I didn’t initial it. 

Mr. Torry. Why did you not initial this revised letter ? 

Miss Natury. Well, at that time, we had stock option provisions and 
if this didn’t qualify as a restricted stock option I thought we would 
have to put it under 22 (a) of the Code, which would mean it would 
be by the taxpayer, and I didn’t feel I wanted to initial the letter in 
our particular section. If we do not want to initial a ruling letter, 
we have the privilege of not doing so and writing a difference 
memorandum. 

Mr. Torin. Did you write a difference memorandum ¢ 

Miss Natury. Yes, I did. 

Mr. Tosty. In which you stated your reasons for declining to ap 
prove this new ruling? 

Miss Nanney. That’s right. 

Mr. Torre. What s the date of that, please / 

Miss Nauury. I didn’t put a date on it, but it was dictated October 
31, which would be the date it went forward. 

Mr. Torin. Miss Nalley, as I understand your testimony then, this 
request for a ruling came into the Bureau on September 22, 1950. On 
October 19, you prepared a letter denying the taxpayer's request and 
that letter was initialed by your superiors and transmitted for ap- 
proval to the Chief Counsel’s office. By the end of October, a revised 
letter was submitted to you for your signature granting the tax payer’s 
request and you were requested to initial that letter; is that right ? 

Miss Nauiry. Well, I don’t know whether you would say I was 
requested ; 1 was given the letter to read and, if I approved it, I would 
initial it. 

Mr. Torntn. And you felt that the new decision was an erroneous 
one and therefore refused to initial the second letter: is that right? 

Miss Natiey. Well, I wouldn’t say that 1 thought it was erroneous. 
As farasI thought I didn’t agree with it. 

Mr. Tortn. And therefore you refused to initial it and prepared 
a memorandum for the file stating your reason ¢ 

Miss Natiey. That’s right. ‘That was just my personal opinion on 
the matter. 

Mr. Tortn. Those are all the questions I have, Mr. Chairman. 

Chairman Kran. Thank you, Miss Nalley. 

(Witness excused. ) 

Chairman Kran. Mr. Tobolowsky. 

Will you raise your right hand? Do you solemnly swear the testi 
mony you are about to give will be the truth, the whole truth, and 
nothing but the truth, so help you God ¢ 

Mr. Torotowsky. I do. 


TESTIMONY OF SYLVAN TOBOLOWSKY, ASSISTANT HEAD, INTER- 
PRETATIVE DIVISION, OFFICE OF CHIEF COUNSEL, INTERNAL 
REVENUE SERVICE 


Chairman Kran. Mr. Tobolowsky, will you give for the record your 
full name and the position that you hold? 

Mr. Torotowsky. My name is Sylvan Tobolowsky. I am assistant 
head, Interpretative Division, in the Chief Counsel’s office. 

Mr. Torin. Mr. Tobolowsky, in your position as assistant head of 
the Interpretative Division, what are your responsibilities 4 








| owsky. The a tant head of the bh terpretative Divi 
( five of them at the present time. We review the work 
ot other attorneys in the Interpretative Division. The Interpretative 
D O} lso rey ews propose lrul ngs that ares ibmitted to the Chief 
( ’s office for review, such cases as the administrative units 
cle re to review of the Chief Counsel’s office. 
Mr. IN. What sj r partic lal sp cialty, Mr. Tobolowsky ? 
Mr. ToroLtow SKY. Wi ll. the assistant heads review particular types 


oT k Che main work I review is corporation reorganization divi- 
t} tions. I also review the stock option work and excess- 

ork, and several other minor fields. 
{ rman Kran. At the time of these letters, Mr. lobolowsky, were 


\ { ni¢ I 1 t} VO 7? \ hold ¢ Did you hold the 


Ir. Topotowsky. Yes, I did. 

M losin. When did you become assistant he id of the Division, 

\ Porotowsky. In June of 1949. 

Mr. Topntn. In September of 1950, Mr. Tobolowsky, a ruling was 
requested by a taxpayer named John L. Leban, L-e-b-a-n. Are you 
f wit that reau + / 

Mir. Torotowsky. Yes, I am. 

Mi fornr~n. What was the nature of the rul ng that was requested ? 

Mr. Tornotowsky. Mr. Leban had entered into a contract with his 


employer, Schenley Distilleries, whereby Mr. Leban obligated him- 


elf to purchase stock of Schenley Distill at acertain price. That 
pI ' the fair market value of the stock on the New York Stock 
Exchange on that particular date that the agreement was orally 
entered into between Mr. Leban and the president of Schenley. 


ntirelv oral ¢ 
Mr. Tornotowskxy. It was oral at that date That was in June 1950. 


] 


Subsequently, it was reduced to writing. The stock was to be acquired 


_ 

| 
, 

paend 


from time to time. The first acquisition of stock was to be made at 
the time the stockholders of Schenley approved the agreement. Sub- 
eq t stock was to be acquired every 2 years until 1960. <A total 
of 20,000 shares was to be acquired under the contract. 

7 juestion that was presented to us in which a ruling was desired 


Af 1 ] 


vas whether Mr. Leban would realize any compensation as a result 
of the exercise or the acquisition, rather, of the stock under the con- 
tract. Mr. Leban also asked for a ruling that if the stock went down 
instead of up, there wouldn’t be any loss realized and also there 
vouldn’t be any deduction in connection with the transaction. 

Chairman Kran. Will you explain the contract? He was to buy 
over a period of 10 years 2.000 shares a year? Was that it? 

Whom was he to buy from and what was the price ? 

Mr. Torotowsky. The acquisition was to be made from the em- 
ploy r. Scher ley Distiller ies. 

Chairman Kran. From the company itsel f 2 

Mr. Tosotowsky. That is correct, and the price to be paid was—— 

Mr. Tonrn. $26.50. 

Mr. Torotowsky. $26.50 per share. 

Chairman Kean. How was that price figured? Was that the price 
the stock was selling at at the time the contract was entered into? 
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Mr. Torotowsky. At the time the oral agreement between Mr. 

noe and the president of the company was ente into. 
Chairman Kran. Was he just newly employed at that time? Was 

It part of the emp sloyme nt contract ¢ 

Mr. Tornotowsxky. I believe so. He may have been there a short time 
before, but not ve ‘'y song. 

Mr. Torin He ad een th re Tor a veal rr two, Mr. hairman, 

Chairman Kran. heel 1e was to be allowed to purch: 
a year at the fivure it was selling at when the original contract Was 
entered into. How much later did he enter into a s ened contract ¢ 

Mr. ToroLtowsky. The file shows—I think I saw here that the con- 
tract was reduced to w1 ting on Ov tober 29, 1950. 

Chairman Kran. When was the oral contract: in June? 

Mr. TonoLtowsxky. That was sometime in June, if I recall correctly 

Mr. Toni. June 27, 1950, I think, is the exact date. 

Chairman Kran. And on June 27 had he immediately pu 


} ] 
e stock ¢ 


a 1) shares 


1 
r 1ased 


Mr. Torin. No, sir. The taxpayer alleged that on June 27 he had 
entered Into an oral agvgreement with the preside nt of Schenley Indus 
tries whereny: he was to be allowe | to pure hs ase Over a ZU year pe riod 
Schenley stock, the contract price being the market 
price on en , 1950. 

Then, in September, with the agreement still only oral, and without 
it having been ee nites to the cor poration for ipproy | by Se the 
taxpaver came in and asked for a ruli Ing that if he went thro ih with 
this deal and if the stockholders of the corporation agreed it at 
their meeting, which would be in December of 1950, the pur eek by 
him in December or at any subsequent time of Schenley stock at $26.50 
would not result in income to him irrespective of what the market price 
was, and in fact the stock had gone up about 7 points since this June 
27 oral arrangement. 

Chairman Kran. He wanted the ruling before he signed the con- 
tract / 

Mr. Tortn. He wanted the ruling before the contract was signed 
and before any purch: uses had been made, the ruling to be base dona 
stock-market price some months prior to th e purchase of stock. After 
this alleged oral understanding of June, there was a stock split of 
Schenley stock, 5 shares of new stock for 4 of what was then being 
held, and in July the stock went up and by Scan i was about 
7 points higher than it had been on June 27 

Chairman Kran. Of course, the contract reflected the stock split 
and the high price. 

Mr. Torry. Yes; the contract was adjusted, having in mind the 
stock split. 

Mr. Tobolowsky, when this matter was submitted to the Burean 
for a ruling, what proof at that time did the taxpayer submit to show 
the agreement between himself and his employer ¢ 

Mr. Torotowsky. I do not believe there was anything in the file at 
that time. Some affidavits were subsequently submitted to us. Dm 
not sure about dates when they were submitted to us. The file does 
chow affidavits were executed on October 29, 1950. 

Mr. Torrn. When did this matter first come to you in your capacity 
as assistant head of the Interpretative Division ? 


Y~UU000 Shares ( 


¢ 
1 
Zé 
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Mr. TornoLowsky. Our procedure 1S that the head of the Division 
would determine which attorney in the Division would review the 


case prior to the time it was referred to the assistant head and the 
Head Of the Div SION assigned the case to Mr. Boyle, one ot the at- 


torneys in the Interpretative Division, and it was sent to him first. 
Mi Poin. Whe a d Mr. Boyle complete his study ot the case / 
Mr. Tonotowsky. On October 25, 1950. 
Mr. ‘Tosrx. Did he prepare a memorandum / 
Mir. Tosnotowsky. Yes, he did. 
Mr. Tosrn. Addressed to whom ? 
Mr. Tonotowsky. Addressed to Mr. Perkins, who was the head of 
Division, for my attentiol 
Mr. Tonin. What was the gist of Mr. Boyle’s memorandum 4 
Mr. Tonotowsky. He agreed with the unfavorable ruling that was 


ted tou v the Administrative Unit. 
Mr. Tosrn. And when that itter came to your attention, sir, what 
Mr. Torotowsky. I agreed with the letter also and referred it to Mr. 
Dy i! vho is Assistant Cnet ¢ ounsel. 


/ 


Mr. Torrn. You transmitted the file to Mr. Dwan 4 

Mr. Torotowsky. Yes, I did. 

Mr. Topix. On what date? 

Mr. ‘Torotowsky. On October 26, 1950. 

Mr. Tosrn. And in your transmittal to Mr. Dwan, did you ree- 
ommend that the letter as drafted be approved / 

Mr. ‘Tonotowsky. Yes, I did. 

Mr. Tosrn. Why was this case sent to Mr. Dwan / 

Mr. ToroLtowsky. We have certain rules for routing cases from the 
Interpretative Division to the Assistant Chief Counsel. We route to 
him ail congressional mail; we route to him all mail prepared for the 
freasury Department; and we also route to Mr. Dwan all cases in 
which we have some doubt as to the answer. Since this case was not 
. congressional letter or a letter in which the Treasury was to sign, 
it was routed to him because there was some doubt as to the answer. 

Mr. ‘Torry. Do you want to read your transmittal memo to Mr. 
Dwai.’ I think the date is October 26, 1950. 

Mr. TonoLowsky (reading) 


While I have some doubt about our chances in court in this case, in view of the 


language of the regulations, I do not see that we can do anything but initial the 
Unit's w vorable ruling. The taxpayer does not claim that this case is gov- 
erned by the stock-option provisions in the Revenue Act of 1950, and it seems 
rat! clear that it is not. Mr. Randolph Paul desires a conference in the event 
of an unfavorable ruling. 


Mr. Torry. As to your reference to the stock-option provisions in the 
Revenue Act of 1950, by that I take it you mean that the changes in 
the law made under that act were not such as to qualify this par- 
ticular transaction as a restricted stock option; is that right ? 

Mr. Tonotowsky. That’s correct. 

Mr. Torry. So that there fore, if the taxpayers’ request were to be 
rranted, the facts must have come within the Treasury regulation that 


bore on t] = matter: is that right? 
Mr. Tosotowsky. Well, the question in the case was whether the 
re vulat oO! did apply to this particular situation. 


ee] 


INTERNAL REVENUE INVESTIGATION 1333 


Mr. Tostn. What was the applicable regulation, Mr. Tobolowsky ? 

Mr. Tosotowsky. It was regulations under section 22 (a), 29.22 
(a)—l. It provided that, where property is transferred from an em- 
plover to an employee for less than their market value, the difference 
Is compensation, 

Mr. Torin. And, applying that regulation to this case, the contract 
price here was $26.50 and the fair market value as of the time this 
matter was being considered by you was some 7 points higher; is that 
right / 

Mr. Torotowsky. That is correct. 

Mr. Toptn. So that, if Mr. Leba 
transfer of stock to him at the 
taxable income to him / 

Mr. ‘ToROLOWSKY. That was the ruling Mr. Leban requested 

Mr. Tonrn. That was what he wanted ¢ 

Mr. Torotowsky. Yes. 

Mr. Topryn. But under the regulations, if, at the time of the trans- 


hn got the rul hg that he wanted, a 


} 
ce BR 


ict price would not result in 


fer, fair market value was higher than the contract price, he was 
taxable on that spread / 

Mr. Torotowsky. If the regulations applied to that particular situa 
tior ; yes. 

Mr. Tosin. And the income so taxable would be taxed as ordinary 
income: is that right ¢ 

Mr. Tosotowsky. That's right. 

Mr. Tosin. It Was your vlew, ] take it. that the regulations apphed ¢ 

Mr. Tospotowsky. Yes; it was. 

Mr. Tontn. Mr. Chairman, I have some extracts from the Oliphant 
log which I would like to read into the record at this point. 

Chairman Kean. All right. 

Mr. Torntx. On October 26, 1950, which was the date on which Mr. 
Tobolowsky transmitted this whole matter to the Assistant Chief 
Counsel Dwan, Secretary of the Treasury Snyder called Mr. Oliphant. 


He sald: 

There is a case I would like to have expedited—understand it is with Dwan 
sale of Schenley stock by Louis Rosenstiel to John Leban. Rosenstiel sails on 
Sunday, and this must be gotten out immediatel) 

Oliphant replied: 

I’}l look it up and ¢all you. 


At. 11:30 that morning Mr. Tobolowsky was in Mr. Oliphant’s 
office for a conference. Do vou recall that, Mr. Tobolowsky ? 

Mr. Torotowsky. I don’t recall the date. There is no conference 
memorandum here, but from my subsequent memorandum on Novem 
ber 1 there is a reference to a conference that was held in Mr. Oli 
phant’s office. 

Mr. Torrn. After this conference between you and Mr. Oliphant, 
Mr. Oliphant called General Counsel] of the ‘Treasury Thomas dé. 
Lynch, and he said: 

I had a call from Snyder; said Rosenstiel is going to Europe on Sunday and 
wants a ruling before. He’s vice president of Schenley’s. He’s contracting to 
buy 20,000 shares of Schenley’s stock at iir market value on the date of the 
agreement That date is in August of this vear He will buy the stock, 3,500 
shares, in December, and 1,500 shares every other year for 20 years. Outright 
purchase. There is absolute liability on the part of the purchaser. It has been 
written up adversely on the basis we can’t do anything until there is a trans- 








fer of the stock; namely, these purchases are picked up in De ember and 
every other year rhe s k | . ip 7 or & point nce August. Assume 
the ilue of the stock is hen he takes it—he oesn’t get any loss, of 
course—lI thought I ht S ‘ » ser u 
? 417 

| ‘ ly Lyne} rey ] 

O. K 22o ] ryone erse 

Did you go to Mr. Ly office ? 

NI 1 OBO! \ KY | ( t re! er al rip 


} t e writt p ol e basis we can’t rule at this time. That 





he where ] ‘ ad { le 
| Upp ment with y n Mr. Lynch's office was set at 12:30, 
Mir. Tobolov : ad at 1( vain on the same day, October 26, 
Nin | ( }] My Qin } i a re 
I i 
What the character of your j liate ‘ hether we can issue 
1 b I 
( i fit I I 
I ( I ea I i 
() ‘ | ‘ ‘ 
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' ‘ f s whatever \ ie there is 
hn 
‘) \ i 
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opoLowsky. No: I don’t. I don’t work in the regulation field. 
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Mr. Tonrn., After this telephone call, Oliphant called Secretary 
Snyder: 

OLIPHANT. On Schenley, the way it stands it is directly contrary to the regu 
lations. Randolph Paul has asked for a conference. I thought I might ask 
him to come over this afternoon and see if we can work out something. 

SNYDER. That would be the thing to do. 

Mr. Paul was counsel for the taxpayer here; 1 

Mr. Tosnotowsky. Yes, he was. 

Mr. Torry. At 3 o’clock that afternoon Tobolowsky conferred with 
Oliphant, according to the log, and at 4:30 there was a conference 
which you and Mr. Oliphant had with the taxpayer’s counsel. Later 
the same day, Secretary Snyder called Mr. Oliphant once more and 
said, 


Louis Johnson is interested in this thing. If there is anything we can do, let’s 
try to help him out. 
to which Mr. Oliphant replied, “O. K.” 
The following day, October 27, there were several telephone conver- 
Phe foll y, Octol t] 
sations between Mr. Oliphant and Mr. Lynch, and a conference which 
Mr. Oliphant, Messrs. Tobolowsky and Dwan had with the taxpayers’ 
representatives. On Octobe 27, Mr. Oliphant called Mr. Lynch: 


I had a round with Randolph Paul and others yesterday. The regulations we 


disposed of. Prior to the Revenue Act of 1934 that section said, “sale to an 
employee.” At that time, it was pointed out that they used the word “sale” and 
there were dor ents that were nothing but form and they came in and we had 


to like them. What they were trying to get into the regulations was that we 
wanted substance instead of form and picked the word “transfer.’ 

Would vou like to comment on that. Mr. Tobolowsky ? What was 
Mr. Oliphant’s point there, do you think? 


Mr. Tospotowsky. Apparently—I am 7U t speculating since this 
Was a genuine transaction, that is, at the time the oral agr¢ ent was 
entered into, the sales at fair market value, it is possible that the 
regulations did not ap] L\ to that type of i case, that the regulations 
would apply to a situation where the employer was trying to pay 
compensation to an employee in the form of a sale, and that sin ‘there 
was no difference between the pure ha e price al d the fair market VE | ie 


of the stock in June the regulations wouldn't cover an outright pur- 
chase at fair market value. 

Mr. Tortx. You did not agree with that, though, did you? 

Mr. ToroLowsky. I did not think that the change in the wording of 
the regulations in 1934 had any bearing on this particular ca e, 

Mr. Tospry. Asa matter of fact, the 1954 change broadened the scope 
of the regulation, if anything, did it not? 

Mr. ToroLowsky. I don’t recall] right now what the purpose of the 
change in 1934 was, but I don’t believe this particular change wa col 
sidered. At least, I didn’t find anything n the file relating to that 
regulation which showed that they intended to change the meaning of 
the regulation. 

Mr. Torry. As the laneuage of the regulation stood then and tands 
now, 


If property is transferred by an employer to an employee 
and so on, 


regardless of whether the transfer is in the form of a sale or exchange 
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it does not make any difference. The fact that, at the time of transfer, 
it is less than fair market value would mean it is also taxable; isn’t 
that so? 

Mr. Torotowsky. Yes, that’s correct. 

Mr. Tostn. Continuing on with these conversations: 


OLIPHANT. But the diffict is the way it is set up. No one has signed any- 
thing. Supposed to be as of June 30. Stock has gone up. It is subject to ratifica 
tion by the stockholde 

LyncH. What is the date of the first? 

OLIPHAN That was in June, but nothing was signed. They will say it does 
not have to be signed, that there was meeting of the minds 


On that particular point, Mr. Tobolowsky, if these people had in 
ict entered into a binding agreement in writing on June 27, 1950, and 


id thereafter come in for a ruling. would vou have granted it 2 
Mr. Torotowsky. With the further fact present, there was no dif 


ence in the fair market value and the price to be paid. 

Mr. Tortn. Suppose that o September 92. 1950, the taxpayers had 
come in with this deal writing with everybody bound, no question 
bout it, and the market price was the same as the contract price, you 

ild have no difficulty with that situation / 

Mir. Toro. wsky. The tock transferred at that time ? 


Mr. ‘Torr. Yes. 

Mr. Tonotowsky. No, I wouldn’t have any difficulty. 

Mr. Tostn. Would you rule prospectively as to future purchases 
i would not know int the market price was going to be? 


{ 


Mi Pore OWSKY. | haer my View of the case, we could hot rule 


ere Was an actual transfe 
Mi Topix. And then ve vould determine the tax ‘onsequences on 
of the fair market value at the time of the transfer ? 


Nh PoroLowsky., That’ correct 

Mr. Torin. If yo i take that position that amounts to an unfavorable 
ling, does it not ? 

Mr. Torotowskxy. Yes, certainly as to any future acquisitions. 

Mr. Tonixn. What these taxpayer wanted was to get the stock at 
ess than fair market value but without payment of the additional 
x: isn’t that the objective ? 

Mr. Tosotowsky. They wanted a ruling that none of the acquisi- 

would result n compensation. 

Mr. Tontx. Did you know, Mr. Tobolowsky, that this oral agree 
t arrived at in June would be unenforceable in the State of New 
York where it was made? 

Mr. ‘Torotowsky. There is nothing in the file to indicate that. It 


hay ive been mentioned during the conferences on the ease. I’m 

O ure, 
Mr. Tortn. The New York statute of frauds on transactions of 
al property, section 8&5 of the New York personal property 


} 


iw. makes a transaction for the sale of persona] property, the value 
$50 or more, unenforceable. Assuming that these taxpayers were 

good faith and their representations to you were accurate 
d factual, they were coming in on the basis of a contract. that 

tually did not exist in law: isn’t that right ? 

Mr. Torotowsky. I’m not familiar with the New York statute of 
nds, but if that is so, of course, the contract would not be valid 


r New York law. 
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Mr. Tosrx. Wasn't that the point Miss Nalley made when she read 
into the record her difference memorandum / 

Mr. Torotowsky. | haven’t seen that memorandum. 

Mr. ‘ToBIN. Miss Nalley’s memorandum dated October d1, 1950, 
as follows: 


I have not initialed the attached letter because I do not agree with all of the 
conclusions reached for the following reasons 

Schenley Industries on December 31, 1949, had approximately 12,300 stock 
holders, 19 officers, and 18 directors. Mr. Leban was both one of the vice pres 
dents and one of the directors. Mr. Rosenstiel was president and chairman o 
the board He was the owner of 429,839 shares of $1.75 par value stock ¢ 
which there was 7,500,000 shares authorized making him an owner of 11.9 percent 
of the authorized stock 

The oral agreement entered into on June 27, 1950, by Mr. Leban and M1 
Rosenstiel was in reality an agreement between two officers and minority stock 


¢ 
f 


holders of the corporation If Mr. Rosenstiel died prior to the ratification of 
the agreement to sell, it is the opinion of the undersigned that Mr. Leban could 
not enforce an oral agreement It does not seem to me that 1 man obligated 
12,500 people Definitely, the sales agreement on the part of the corporation 
had to be approved by the stockholders before Mr. Lebar oul purchase any 


stock. It is the opinion of the undersigned that the date of approval by the 
stockholders is the effective date of the contract and M): Leban realizes in 
come by way of compensation on that date if the market value of said stocl 
exceeds the purchase price thereof 

In everyday language, if I meet John Doe on October 1, 1950, and he tells 
me after much discussion that he will sell me 100 shares of American Telephone 


i 
& Telegraph Co. stock which X owns, providing Y and Z will approve the sale 


I do not believe that I have an enforceable right against John Doe on Octobe 
1, 1950 

To summarize the rest of these telephone conversations betwee 
Mr. Lynch and Mr. Oliphant, Mr. Oliphant ultimately came to the 
conclusion that this ruling could be issued and without the necessity 
ot having to amend the regulations. Before he came to that conc 
sion, Shere were humerous Co iferences. I) fact, dur Y the ~% days, 
(ictover 2b and aT. Mr. Oliphant } ad © conterehces on this matter i 
his oilice with you, 

Do you remember that / 

Mi ‘TOBOLOWSKY. | don’t remember there were 6, but | do know 
there were several. 


1 


Mr. Torin. During that 2-day period then, Mr. Oliphant was giv 
Ing tils matter a lot of his personal attention, was he not / 

Mr. Tonotowsky. It looks as if that’s so. 

Mr. Torin. Did you ordinarily see him three times a day / 

Mi. Tonotowsky. Not very frequently. 

Mr. Torin. Certainly not 6 times in 2 days on 1 case? 

Mr. Tonotowsky. No; I didn’t spend that much time with him, no 

Mr. ‘ToRIN. When was the cle ision made to vorant the taxpayer's 
request for a ruling. . 

Mr. TornoLowsky. Well, the decision to prepare a ruling letter fa 
vorable to the taxpayer must have been made on the 29th or 30th of 
Octobe oe because | have a memorandum here on Novembei l to Mr. 
Oliphant with attention to Mr. Dwan referring the case back to him, 
saying that the new letter had been prepared in accordance with 
the decision reached in a conference in Mr. Oliphant’s office, but that 
I was not approving the new draft. 

Mr. Torin. Before we get to that, sir, on October 26, you trans 
mitted this matter to Mr. Dwan,. who was the assistant chief counsel 
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n charge of these matters. On that same day, I read you Secretary 
Snyder’s telephone conversation in which he says: 
There is a case I would like to have expedited—understand it is with Dwan. 


How would he know that? 

Mr. Tonotowsky. The office records will always show where a case 
is at a particular time. 

Mr. Tonrn. Yes, sir, but this is apparently the first call by the Sec- 
1is matter, the first time that he has discussed it with Mr. 
Oliph unt. Isthere a record maintained in the Office of the Secretary 
mself where he could keep track of which attorney had a case? 
Mr. Tonotowsky. No, I know of no records in the Secretary's 


retary on t] 


Mr. 'Tonrn. Did the taxpaver’s attorneys know on October 26, 1950, 
that this case was with Mr. Dwan? 

Mr. Tonotowsky. I don’t know whether they knew, but they 
ou laVs nown. \n attorney can find out at all times where his 
CAse ° 

Mr. Torry. Would it be likely that the taxpayer’s counsel would 
know the position that had been taken in the matter by the Bureau 


ip to that point? 

Mr. Torotowsky. Possibly he can tell from conferences how the 
representatives of the Bureau are thinking. 

Mr. Torin. Who were the associate counsel with the Paul firm in 

} itter: do vou know ? 

Mr Toronowsxy. Well, I remember one conference in Mr. Oli- 
ph int’s office, that in addition to Mr. Paul, there was Bill DeWind, 
who was also at that time—— 

Mr. O’Brren. Who? 

Mr. Tornotowsky. Bill DeWind. 

Mr. Tontn. Was there a Mr. Nottingham present ¢ 

Mr. Torotowsky. Yi I think there was also Mr. Nottingham 
resent 


Chairman Kran. Mr. DeWind, at that time, was with the firm, 


Mi lornotowsky. J b lieve at that time he was with Mr. Paul 
Mr. Torin. What firm is Mr. Nottingham with; do you know? 
Mr. Tornonowsxky. I think he is with the Louis John on firm. 
Mi Torin. oteptoe & eohnson ( 
Mr. Tonotowsky. Steptoe & Johnson. 
Chairman Kran. At that time, was Mr. Johnson still with the War 
Department, or had he retired from the War Department? 
Mr. ‘T ORIN He had left. sir. He had left in September. 
Chairman Kran. He left a month before. 
Mr. Tortn. Yes, sir. I talked to Mr. Johnson by telephone on 
; irday and he told me that he had made a telephone call to Secre- 
tary Snyder requesting expedition of this case. He said he did not 
ng trouble in getting a ruling or that the 


sacur 


know that they were havi 
people in the Bureau had taken an unfavorable position on it. He 
Says he was just trying to get the ruling out in a hurry, but when 
Secretary Snyder called he evidently knew that the case was with an 
Assistant Chief Counsel named Dwan, and at the point the case was 
with Dwan there were unfavorable recommendations from evervbody 
who handled it. hh 
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When did Mr. Oliphant decide to grant this ruling? You said you 
think it was around October 29 or 30 ? 

Mr. ‘ToBOLOWSKyY. Apparently one of those two days. 

Mr. Tosrn. And when was the revised ruling issued ? 

Mr. ‘Tosnotowsky. I don’t have a COpy of the revised ruling here, 
but I think it was on November 20. I don’t have the final letter here. 

Mr. ‘Toxin. I believe the ruling letter is finally dated November 24, 
iPoo, Before that time, did the revised ruling letter come to you for 
initials ? 

Mr. ‘Tonotowsky. Yes, it did. 

Mr. ‘Torin. Did you initial it? 

Mr. ‘TOBOLOWSKY. No, 1 did not. 

Mr. Tostx. Did you submit a memorandum stating the reasons 
why you did not want to initial it? 

Ir. Topotowsky. Yes; I wrote a memorandum to Mr. ¢ liphant for 
Mr. Dwan’s attention. 

Mr. ‘Torin. What is the date of that memorandum, Mr. Tobolow- 
sky ¢ 

Mr. Torotowsky. November 1, 1950. 

Mr. ‘TOBIN. Mr. Chairman, I would like to read into the record at 
this point Mr. Tobolowsky’s memorandum opposing the granting of 
the ruling: 


I am forwarding herewith the Unit’s proposed ruling letter in the instant case 


which is in accordance with the conclusion reached in your office the other d 


is my opinion that the 


I have not initialed the proposed ruling letter as it 
case is governed by regulation 111, section 20.22 (a)-1 I have found nothing 
in the background material in connection with this regulation which would in 
dicate that a case involving a contract to purchase stock, although such contract 


hiains an unconditional obligation by the employee to pay, is not within the 
scope of the regulation where there is a spread at the time the stock was trans- 
ferred. 

I can draw no legal significance from the fact that the word “transferred” 
was substituted for the word “sold” in the regulations in 1934. This change 
was made, according to Mr. Heffernan, because a purchase of stock at a price 
substantially less than market was not actually a sale but rather a transaction 
in the guise of a sale and, therefore, since the word ‘‘sold” was improperly 
used the regulation was amended to substitute the word “transferred.” In the 
letter of transmittal to the Secretary the change in wording was noted, but 
nothing more said. If any change in the interpretation of the regulation was 
intended, it is safe to assume that the letter of transmittal would have pointed 
out the change intended to be made 

Furthermore, I am not impressed by the argument that the regulation was 
intended to cover onl) the situation where the employee was getting a “free 
ride” and not a case where the employee was under an absolute obligation to 
pay and therefore carried the risks of the market I believe that we will all 
agree that a present sale of stock with immediate delivery for less than market 
comes within the regulation. Suppose, however, we have merely a contract to 
sell with absolute liability but with a purchase price less than fair market value 
on the date the contract is entered into. Does anyone believe that we could 
tax that spread if there was no spread at the time the stock was actually paid 
for and received? The instant case involves the converse situation 

I also have some fear that approval of this case will open the door to tax 
avoidance. The taxpayers argue that the employee stands the risk of deprecia- 
tion in the value of the stock after the date of the contract. but we may wonder 
just how much risk he actually incurs. Suppose, for example, the stock of Schen 
ley had gone down 7 points since June 27 instead of having appreciated 
7 points Does anyone believe that under those circumstances Schenley 
would insist that Mr. Leban carry through on the contract? I believe that 
normal business practice would be to the contrary. Accordingly, if in a case 
such as the present the stock goes up the employee will buy the stock and turn 
his gain into capital gain. If the stock goes down he will lose nothing because 
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the company most likely will not insist on performance. It is my belief that 
once the tax bar learns of this ruling—and we can be almost certain that it 
wil we will be confronted with many so-called absolute liability contracts to 
buy stock in the future at today’s market 
Was this ruling published 4 

Mr. Tornotowsky. No, it was not. 

Mr. Tonrx. Do you know why not ¢ 
Mr. ‘Tool OWSKY. Well. al that time, we had ho procedure for pub- 
r rulings. We did publish some isolated rulings, but very few 


Hillis 
In number. 


Mr. Torin. Rulings on this particular subject are of great interest, 


ive they not ¢ 
Mr. Poson WSKY. Yes. I believe thie Y are. 

Mr. Topix. Any matter touching on compensation for executives 
one the tax lawyers ike to Know about: 1S! t that so? 

Mr. Tonotowsky. I should think so. 

Mr. ‘Torin. Would this ruling be published today ‘ 


Mi | IBOLOWSK ¥ W 1k, at tie present time, all rulings that are 


d to a field officer of the Bureau, that is, to a director or to a dis 
trict commissioner, or to an internal revenue agent, are published. 

soon our procedure Vil hice publishing all rulings that gO to 

taxpayers. We haven't reached that stage in our policy yet, but it 


contemplated, 

Chairman Kran. You do not publish all rulings now? I thought 
that had been decided upo) 

Mr. Tornotowsky. We do publish the rulings to the field. We are 
taking these by stages. We just couldn’t start all at one time pub 
all the rulings. It involves a tremendous job. 

Chairman Kran. You said you understood the policy was going 
to be. No orders have come out vet that that shall be the policy ; is 
that it? 

Mr. Tospotowsky. I am not familiar with that. but I think there is 
a policy statement that savs that on a particular day in the future—] 
don’t know whether that dav has been set yet—that all rulings will be 
published. ; . 

Chairman Kran. Is that correct. Mr. Tobin ? 

Mr. ‘TosIn. You will remembei last veal the committee asked Mr 
Dunlap to greatly expand the program of publishing rulings and he 
gave us a statement of the difficulties involved and he promised that 
all rulings on such matters of current interest as this one, for example, 
would be published in the future and that they would embark on a 
greatly expanded program of publishing all kinds of rulings. In 
accordance with that. they have begun a program, as i {r. ‘Tobolowsky 
says, which is not fully implemented yet, but they have assured us 
that they are going to publish many more rulings than they had pub- 
lished in the past. 

Chairman Kran. I understood that all rulings would be available. 

Mr. Torin. I do not think that they have ever agreed to make all 
rulings available, on the ground that to keep the files accessible to 
everybody would be too much. 

Chairman Kran. They could not do that because they might give 
out business information if they allowed people to look at the files. 

Mr. Torstn. The statement the Commissioner made to us was that all 
rulings on topics of current interest, and this topic was specifically 


HShning 
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mentioned, would be published in the future, but they have not quite 
come up to that yet. 

Chairman Kran. The reason this one was not published was because 
of the fear which you mentioned in your memorandum, that if this 
one was published, other people could get in on the oravy train ? 

Mr. Tosotowsky. I don’t know about that. I noticed this morning 
for the first time there is a memorandum in the administrative file 
which gives a reason for not publishing it and I think it said it was 
because this was a factual matter and it was a prospective ruling, and 
for those reasons it wasn't published. I didn’t prepare that memo 
randum and I don’t know who did 

Mr. Torin. These are the reasons that were given by the Burea 
The Bureau had a procedure. They digested the subject matter of 

“ach ruling, and the ruling publication and distribution memorandum 
apaiaad on this matter states as to reasons why the ruling should not 
be published : 

“First, primarily a factual determination, the principles of which 
are covered in above citation,” the citation being on the issuance of this 
very regulation in 1946. Does that make any sense to you 4 

Mr. Tonotowsky. That's a factual matter. 

Mr. Tonin. Toapprove the unfavorable ruling ? 

Mr. ‘Tosotowsky. Oh, I’m sorry, I misunderstood your question. I 
don’t know what time it was disposed of. I thought it was going to 
be unfavorable, but that was the reason why I sent it to Mr. Dwan for 
his consideration. 

Mr. Torry. In normal circumstances, would this ruling ever have 
gotten to Mr. Oliphant for his attention / 

Mr. Tonotowsky. Well, Mr. Dwan did refer some matters to Mr. 
Oliphant. I don’t know whether he would refer this one or not. 

Mr. ‘Tortn. Do you think it is likely that he would have ? 

Mr. Torotowsky. It’s just hard for me to say. I don’t know just 
what factors or what standards Mr. Dwan had for referring them to 
Mr. Oliphant. 

Mr. Tonrn. In general, you were pretty much the last word on 
matters of this kind, were you not? You kept Mr. Dwan informed 
and, as a practical matter, you made most of the decisions, did you 
not ¢ 

Mr. Tonotowsky. Yes, I did. 

Mr. Torin. On October 26, as far as you were concerned, the tax- 
payer was going to be turned down ¢ 

Mr. Tosotowsky. That was my opinion, that he should be turned 
down. 

Mr. Torin. And everybody who considered the matter below you 
had come to the same conclusion ? 

Mr. Tosotowsky. That’s right. 

Mr. Tortn. On October 26, there is a telephone call from the Chief 
Counsel to the Secretary of the Treasury. ‘Thereafter, a chain of 
events was set in motion and the taxpayer gets his ruling. Do you 
think the taxpayer was entitled to his ruling? 

Mr. Tosotowsky. I think it was a close case and it possibly could 
have gone either way. It was just my opinion that he was not entitled 
to it, but lawyers disagree on matters quite frequently and I still think 
the unfavorable ruling was a proper ruling, but I can’t say that the 
other ruling was entirely wrong. 
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Mr. Torr~. From your examination of the Chief Counsel’s file in 
this ruling, can you point to a single memorandum or letter or any- 
thir re lee justifyin g the } osition that was taken by the Chief Counsel’s 
office in granting this ruln 

Mr. Tonotowsxy. I Fe t cil whether we had any precedent either 
way 01 this particular type of a case, 

[r. Torry. Did anybe dy in the Bureau of Internal Revenue prepare 
a memorandum in support of the position which the Bureau ultimately 
took 

Mr. Tonotowsky. I did not see one. 

Mr. Torin. In fact, the only papers in the entire file are in support 
of the position which you had taken, namely, that the ruling should 
not issue; isn’t that right ? 

Mr. Torotowsky. That’s right. 

Mr. Torry. Is there any indication from the file as to who prepared 
the favorable ruling letter ? 

Mr. Tosorowsky. I cannot tell from this copy that I have who pre- 
pared it. You mene whether it was typed in the Chief Counsel’s 
office, or in the administrative office ? T don’t know. Miss Nalley said 
she thought it was typed in the Chief Counsel’s office. It may have 


Chairman Kran. Mr. Tobolowsky, I just want to go back to the mat- 
ter of the ruling not being made public. I notice the list of ruling 
publications and distribution me ae and the question, “Should 
ruling be submitted for pl iblication 2” and then a “No.” 

Chen there seem to be little statements made—I am not sure from 


the har se ting whether there were 3 or 4—by at least 3 different 
people and possibly 4. Is that the usual way of doing that? It goes 
around to different people and each one m: akes a comment ¢ 

Mr. Torotowsky. I’m not familiar with that. Nobody in Chief 


Counsel had anything to do with that particular document. 

Chairman Kran. This is sioned “approved EBP.” 

Mr. Torry. Would that be Mr. Perkins? 

Mr. Torotowsky. a it is not Mr. Perkins. He is EMP. 

Chairman Kran. The reason I asked you the question was because 
it looked to me from the various handwritings that they were look- 
ing around in order to discover reasons why they should no publish 
it. One person would give one thought and another another. There 
seems to have been a predetermined thought and each person would 
add a little, as a possible suggestion. However, you cannot help me on 
that. 

Mr. Tonty. Should there not be some indication in this file as to the 
law or the theory on which this ruling was based ¢ 

Mr. Torotowsky. I suppose it would make the file more complete 

have something in there, but I wouldn’t be surprised that this 
does happen occasionally, that the Assistant Chief Counsel or the 
Chief Counsel will disagree with what happened before then and a 
new legal memorandum is not prepared. That is not done frequently, 
but I can believe it has happened before. 

Mr. Topix. On occasion, you have been reversed by your superiors 
in these matters / } 

Mr. Tosotowsky. Oh, yes; that happens. 
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Mr. Tosntxn. When that happer s, is it not customary ordinarily for 
the ollicial W ho reverses you to @ive reasons therefor just as a matter of 
protection for himself ? 

Mr. Torotowsxy. I don’t know whether it’s necessary for him to 
give reasons to me. 

Mr. Byrnes. The point 1s, do they not generally do it. whether 
they have to or not ? 

Mr. Tonotowsky. I think we do discuss these matters and these 
legal considerations are always passed back and forth in these con 
ferences, sO | would know Ww hat the reasons are. 

Mr. Byrnes. Do you think you know the real reason why this was 
changed ? 

Mr. Torotowsky. I can only guess. 

Mr. Byrnes. Did they discuss it with you ? 

Mr. ToBoLowskyY. Yes: we had conferences on this as to whether 
the regulation applied to this particular type of situation where there 
was an absolute obligation to pay for the stock, and there were several 
who believed that the regulation did not apply, including the head 
of the regulation section and the head of the interpretative section. 

There 1s a memorandum in the file to that effect. showing that the 
head of the Interpretative Division believed that the regulation did 
not apply. 

Mr. Torry. Do you want to read that memorandum ? 

Mr. ToroLowsky. This is a memorandum from Mr. Perkins, the 
head of the Interpretative Division, to Mr. Dwan. 


If the agreement in this case is carried out according to its terms 


Mr. Tosrn. Let me interrupt you. That was one of the doubts you 
had, was it not? 

Mr. Torotowsky. That was one of the doubts I had, whether it 
would be carried out, particularly if the stock went down. 
an unconditional obligation to Mr. Leban to purchase additional stock at price 
$26 I do not think that his purchase of the restricted stock at a time when 
the market price of unrestricted stock is greater than $26 would result in income 
to him under the facts of this case. If the purchase of such stock pursuant to 
an unconditional obligation and with facts comparable to this case would not 
result in taxable income, troublesome feature of this case might be its opening 
of the way for arrangements which purport to be binding contracts, but in fact 
of operation are not. If an avoidance pattern develops we can take what 
measures we can to prevent it. 

Mr. Tortn. The substance then, Mr. Tobolowsky, is that right then 

. > 
we will have to do something about it ? 

Mr. Torotowsky. He was fearful there might be a tax avoidance 
pattern and at that time we would have to do something about it or 
try to do something about it. 

Mr. Topix. You would not want to say that Mr. Perkins was giving 
his unqualified endorsement to this ruling, was he? 

Mr. Torotowsky. I think he felt it was correct from the memoran 
dum here. 

Mr. Torrn. What is the date of Mr. Perkins’ memorandum ? 

Mr. Tornotowsky. November 20, 1950. 

Mr. Tortn. The decision had been made long since by the time he 
wrote that memorandum: is that not right ? 

Mr. Tonotowsky. Well, at least a new letter was drafted to provide 
for a favorable ruling. I can only speculate that after I sent my 
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memorandum first, my November 1 memorandum, there must heave 
been some question in Mr. Dwan’s or Mr. Oliphant’s mind about the 
case and they referred it to Mr. Perkins for his consideration. 

Mr. Torin. After the Chief Counsel’s office had finally concluded 
ts deliberations in this matter, the letter was sent for signature into 
the Acting Commissioner, who was at that time Mr. Fred S. Martin. 
The last person who saw it before him was Mr. Leo Speer. Mr. Speer 
on November 21 sent the following memorandum to Mr. Martin: 


I have initialed the prepared letter in this case, although I am of the opinion 
the conclusion reached is not free from doubt. On the other hand, I am doubtful 
Whether we could win the case in court. 

It appears that there was quite a difference of opinion among those who con- 
sidere the case in the unit and in Chief Counse You may desire to discuss 
the case with Mr. Oliphant, w | personally considered it 


That is the last document we were able to find, and on November 24 
Mr. Martin sioned the letter and it was mailed to the taxpayer's 
COoul sel. 

If this question came up Tomorrow, Mr. Tobolowsky, how would 
you rule? 

Mr. Tornotowsky. I would recommend the same ruling, unfavor- 
able, but this type of question is not likely to occur any more. This 
same situation cannot come about under the new stock opt ion law. 

Mr. Tosnrn. Those are all the quest ions I have, Mr. Chairman. 

Chairman Kran. Mr. Tobolowsky, as I understand it, all the 
technical people in the Bureau were opposed to the ruling the way 
it finally went out, and also Mr. Oliphant was originally opposed. 

Phen Secretary Snyder telephoned and suggested expediting it. but 
a lot more was done than expediting. You attended the conference 
between Mr. ( liphant and Mr. Lynch, did you not ¢ 

Mr. Tosotowsky. I don’t recall attending any such conference. 

Chairman Kran. I think the record shows you did. 

Mr. Torry. The record indicates that a conference in Mr. Lynch’s 
office was arranged for Mr. Tobolowsky on October 26, but he does 
not remember going there. 

Chairman Kran. You do not remember at all what Mr. Lynch’s 
opinion on this thing was? 

Mr. Tonotowsky. No, I don’t recall ever talking to Mr. Lynch per- 
sonally about this case. 

Chairman Kran. After Mr. Snyder had called up another time and 
said that Mr. Johnson was interested in the case, then everybody in 
the Department started to run around and find some way in which 
they could change the regulation. ‘They started talking about chang- 
ing the regulation, and they ended up by changing the decision, and 
still all the technical people in the Department, including even the 
last man that Mr. Tobin just referred to, with respect to the last 
memorandum read, doubted very much whether the ruling was the 
correct one. 

That is right, is it not? 

Mr. TornoLowsky. Well, there were doubts about whether the ruling 
was correct; yes, sir. 

Chairman Kran. Thank you, Mr. Tobolowsky. 

The bells have rung. The House isin session. The committee will 
now adjourn until 10 o’clock tomorrow morning. 

(Whereupon, at 11:20 a. m., the committee recessed, to reconvene 


at 1m. Tue sday ‘ Mev 26, 1953. ) 
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TUESDAY, MAY 26, 1953 


Hovsk or REPRESENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATION OF THE INTERNAL 
REVENUE Laws or THE COMMITTEE ON WayYs AND MEANS, 
Washington, mC. 

The subcommittee met at 10 a. m., pursuant to recess, in the main 
hearing room of the Committee on Ways and Means, New House 
Office Building, Hon. Robert W. Kean (chairman of the subcommit 
tee ) presiding. 

Present : Representatives Kean (presiding), Byrnes, King, O’Brien, 
and Boggs. 

Also present: John E. Tobin, chief counsel; William P. Hindman, 
Jr., assistant chief counsel; and Murray M. McColloch, attorney. 

Chairman Kran. The subcommittee will come to order. 

Mr. Gayton, will you raise your right hand? Do you solemnly 
swear the testimony you are about to give will be the truth, the whole 
truth, and nothing but the truth, so help you God? 

Mr. Gayton. I do. 


TESTIMONY OF RALPH S. GAYTON, HEAD, SPECIAL TECHNICAL 
SERVICES DIVISION, INTERNAL REVENUE SERVICE 


Chairman Kean. Will you give your full name? 

Mr. Gayton. Ralph S. Gayton. 

Mr. Tostx. What is your position with the Bureau of Internal 
Revenue, Mr. Gayton? 

Mr. Gayton. I am the head of the Special Technical Services 
Division. 

Mr. Torry. And how long have you held that post, sir ? 

Mr. Gayton. Since August 11, 1952. 

Mr. Tosrn. And prior to August 11, 1952, what was your post of 
duty ¢ 

Mr. Gayton. I was the head of Audit Review, Division B. 

Mr. Tosrn. And how long did you hold that post? 

Mr. Gayton. For about 8 years. 

Mr. Torrn. As head of Audit Division B in the Income Tax Unit 
what was your responsibility ¢ 

Mr. Gayron. Among other things I had charge of the Security See- 
tion, as well as the section devoted to individual audits, and another 
section, Corporation Audit. 

Mr. Torin. The Security Section is charged with what, sir ¢ 

Mr. Gayron. Passing on the taxable status of reorganizations, 


among ot her things. 
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Mr. T BIN. Di d the (vener: il KF oods (¢ orp. nt? its W ashin oton attor- 
neys discuss with you during 1947 the possibility of your appro ving 
a contemp! ited corporate reorganization by the *m ? 

M GAYTON. I know they did in the early part of *48. I am not 
re ibout "47. 
Mr. Topnrn. In 1948 was a request for a ruling filed by General 
Food Corp. { 

Mr. Gayron. Yes, on May 7, 1948. 

Mr. | BIN, What Was the 1 quested ruling. Mr. Gayton ! 

Mr. Gayron. I didn’t understand the question. 

Mr. Tostn. What was the requested ruling? What was the nature 


of it? 


su 


Mr. GAYTON. The req iested ruling was as to the taxable status of a 


ver yf Iele}l he t Bro a I ¢c.. INtO General Foods. 
Mr. T BIN. aoe want to give the committee the background of 
this proposed transaction { 
Mr. GayTon. The General Foods Corp. owned all of the cl ass B vot- 
tock of Igleheart Bros. The class A stock was owned by the 


Ieleheart family. Under the terms of the class A stock the holders 
thereof were entitled to receive the div dends on certain General Foods 
k which was owned by Igleheart Bros., Inc. noe were also en- 
titled to receive 4 stock of General Foods Corp. al Hy time they 
requested it or if t he corporati sige sted tel pin cage Dig» Bs A stock. 
The request for a rulit Chea that upon the merger of [evleheart Bros.. 
Inc., into General F oda. pursuant to the laws of the State of Delaware, 
it would be nontaxable to the holders of class A stock, When the 
ruling was filed the matter was discussed with the attorneys and they 
were a ly ed it was the opin 1? of tne Income Tax U nit th at the 
exchange of stock of Igleheart Bros. for General Foods stock would 


be taxable. 

Mr. Torry. Before you go on, Mr. Gayton, I wonder if I might 
restate for you the background of this matter. As I understand it, 
there had been an Indiana corporation known as Igleheart Bros., which 
was sold to ¢ reneral Foods ( /Orp. in 1926. 

Mr. Gayton. That is right. 

Mr. Torry. That was the substance of the transaction. 

Mr. Gayton. Yes. The old Igleheart Bros. stock was turned into 
ihe new Lol she: art Bros.. and the holders ot the old [oleheart received 
595,000 in eash and 95.000 shares of class A stock of IBI. 

Mr. Torin. As I understand it, the first thing that was done, the 
General Foods Corp. caused the creation of Igleheart Bros., Inc., of 
Delaware ? 

Mr. Gayton. That is right. 

Mr. Tortn. And transferred General Foods stock and cash to the 
Delaware corporation in return for the common stock of Delaware? 

Mr. Gayton. Yes. 

Mr. Torin. Then the Delaware corporation gave preferred stock to 
the stockholders of the Indiana corporation in return for their stock 
in Indiana ? 

Mr. ( \yTon. Well, it was class A stock. 

Mr. Torin. Yes; and the class A preferred stock carried with it 
the right to receive the exact sum in dividends whic h was received by 

the Delaware cor por: ition on its General Foods stock ? 

Mr. Gayton. That is right. 
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Mr. Topsrn. So that, in effect, the Indiana people had sold their 
company to General Foods, but the transaction took the form of a 
reorganization with the setup of a new corporation in Delaware be- 
cause of tax complications in 1926; is that right ? 

Mr. Gayton. Tax complications in the State of Indiana, as I recall. 

Mr. Tosry. And the reason this particular route was chosen was to 
avoid certain Indiana State taxes on foreign corporations / 

Mr. Gayton. Yes. 

Mr. Toxin. That 1926 reorganization was regarded by the Bureau 
as tax free; was it not ? 

Mr. Gayron. It was taxable to the extent of the cash. 

Mr. Tonrn. But not to the stock ? 

Mr. Gayton. The stock only entered into it in determining the 
amount of the profit, but the limit of the profit was the cash, which 
was taxed. 

Mr. Topsrtn. So that the stockholders in Igleheart of Indiana re- 
ceived what amounted to stock of General Foods without paying tax 
on the value of the stock which they received ? 

Mr. Gayton. That is right. 

Mr. Torry. And the proposal in 1948 was to convert the preferred 
stock held by the old Indiana stockholders into basic General Foods 
stock, and the object was to do this in a way which would not result 
n taxable gain to them; is that right ? 

Mr. Gayton. Yes. Igleheart Bros. was a large manufacturing 
concern and they wanted to transfer all of the assets into General 
I’oods in exchange for General Foods stock, the stock then being dis- 
tributed to the class A stockholders. 

Mr. Tonrx. What were the terms under which this class A stock was 
held? 

Mr. Gayton. I didn’t understand the question. 

Mr. Toprn. As to the class A stock in the Igleheart Corp. of Dela- 
ware, was that redeemable by the Delaware corporation ? 

Mr. Gayron. It was redeemable by the Delaware corporation at 
any time, or the stockholders could hete it redeemed at their request, 
and between 1926 and 1948 a substantial amount of the class A stock 
was so redeemed. In the ordinary redemption that would be a tax- 
able exchange. 

Mr. Torin. And the redemption was in General Foods stock ? 

Mr. Gayton. Yes; 2 shares of General Foods for 1 share of class A. 

Mr. Torry. The effect of this ruling in 1948 would be to allow these 
holders of the class A preferred stock to get readily marketable Gen- 
eral Foods stock without paying any tax on the transaction ? 

Mr. Gayton. That is right. 

Chairman Kean. Was that the amount of General Foods that was 
back of this, the 2 shares for 1? As I understood from what you said 
at the early part of your testimony, there was General Foods stock 
given to this Igleheart Co. of Delaware, and the dividends that the 
Telehearts were going to get on their class A stock represented the 
dividends that came from the General Foods stock that was in that 
corporation; is that correct ? 

Mr. Gayton. That is right. 

Chairman Kran. And the amount of stock that was in that corpora- 
tion was the same amount that the ultimate merger involved, that is, 
two shares of General Foods for every share 
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Mr. Gayron. That’s the same number of shares. However, on the 
merger, the stock in the treasury of Igleheart Bros. was not distributed 
tothem. It was new stock from General Foods Corp. 

Mr. Tosrn. The Igleheart Bros. of Delaware was wholly owned 
except for the prefer red stock. All of the common stock was owned by 
General Foods? 

Mr. Gayton. That is right. 

Mr. Tornry. And the preferred stockholders had the right to receive 

n dividends the exact Se apaat of money repaid by General Foods on 
its stock which was held by the Delaware corpori ition ¢ 

Mr. Gayron. Yes. They had no other interest in the corporation 
except to receive the dividends on the General Foods stock. 

Mr. Tosrn. And the Delaware corporation paid a corporate tax 
on those dividends? 

Mr. Gayton. They did. 

Mr. Torry. But paid over to the preferred shareholders the net 
amount of the dividends without adjustment for tax ? 

Mr. Gayron. Yes. They paid over the full amount without any ad- 
justment for tax. 

Mr. Torin. When this request for a ruling came in what was the 
processing given to that ruling, sir ¢ 

Mr. Gayron. The first thing that is recorded on a card is that it 
was assigned to an auditor for consideration. It was assigned to Miss 
Standiford, who prepared an adverse ruling in June of 1948. The rul- 
ing was reviewed by her unit chief, and the chief of section, went 
through the Deputy Commissioner’s office, and was transmitted to the 
Chief Counsel’s office for further review. It stayed in the Chief Coun- 
sel’s office until the latter part of December 1948. 

Mr. Torry. I wonder if we can get some of these intervening dates. 
The initial unfavorable ruling was prepared when / 

Mr. Gayron. On June 4, 1948. 

Mr. Tostn. And it hs es been ap proved by everybody in the Bureau 
and transmitted to the Chief Counsel’s office by when ? 

Mr. Gayton. It went up there about June 16. 

Mr. Tonrx. And up to that point there had been no dissent from the 
original decision to deny the ruling; is that right? 

Mr. Gayton. That is right. 

Mr. Tosrn. So far as you know, when the matter was first consid- 
ered in the Chief Counsel’s office did the people there agree with your 
view in this matter ? 

Mr. Gayvon. I understand they did agree, although I never dis- 
cussed it with them. 

Mr. Tosry. You understand that they did agree? 

Mr. Gayton. That they did agree with the adverse ruling. 

Mr. Tortn. When was the next time that you learned anything 
about the ruling, Mr. Gayton ? 

Mr. Gayron. A conference was held in the office of Fred Martin, 
Assistant Commissioner of Internal Revenue, some time in Decem- 
ber—I don’t have a record of the date—late in December. It was at- 
tended by Mr. Oliphant, Mr. Martin, 1 or 2 other people from the 
Chief Counsel’s office, and myself. 

At that conference Mr. Martin and Mr. Oliphant agreed that a 
favorable ruling shoul : be issued. 

Mr ‘TosIn. Mr. Oliy han t agreed ? 
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Mr. Gayton. Yes, sir. 

Chairman Kran. He agreed to a favorable ruling / 

Mr. Torin. Yes, sir. 

Was the decision of those two men not the decision of the others 
present ¢ 

Mr. Gayton. Yes. Mr. Martin, of course, was my superior, and 
on December 30 we received a formal opinion from the Chief Coun 
sel’s office indicating that a favorable ruling should be issued, that 
this was a nontaxable statutory merger and exchange of class A stock 
of Igleheart Bros. for General Foods stock would therefore be non 
taxable. On December 31 a favorable ruling was prepared and signed 
by the Commissioner on December 31. 

Mr. Torin. Mr. Gayton, by the terms of this ruling the holder of 
1 share of this preferred class A stock was able to get 2 shares of the 
inderlying General Foods stock without payment of any tax thereor 
is that right ? 

Mr. Gayton. Yes, sir. 

Mr. Torin. There were 190,000 shares of General Foods stock 11 
volved in this transfer; is that right ? 

Mr. Gayron. I think at the time of the exchange the number of 
shares of General Foods had been reduced to 79,076. In the meantime 
certain of the class A stock of IBI had been redeemed. 

Mr. Tosrn. So that out of the total of 190,000 only 79,000 remained ? 

Mr. GAYTON. Yes. 

Mr. Torry. And that 79,000-odd shares were transferred to the 
Igleheart of Delaware stockholders without the payment of any cap 
ital gains tax by them? 

Mr. Gayton. That is right. 

Mr. ‘Tosrn. What was the business purpose alleged by the corpora 
tion in seeking this ruling? 

Mr. Gayton. The business purpose was to get into the General 
Foods Corp. all of the operating assets of 1B1, Igleheart Bros. I 
don’t have the balance sheet handy, but it was a very substantial con 
cern. Its principal product was Swansdown cake flour. 

Mr. Topin. And the argument was, I take it, that it would simplify 
corporate operations if they could dissolve this subsidiary ¢ 

Mr. Gayron. That was their allegation. 

Mr. Torin. Was there any other means other than the one choser 
without a tax to either corporation ¢ 

Mr. Gayton. I don’t know of any. 

Mr. Toprn. Could not the Delaware corporation have redeemed the 
preferred stock and could not General Foods have dissolved the Del 
aware corporation into itself without any tax on corporation ¢ 

Mr. Gayron. That is right. 

Mr. Torin. Would not that have been a simpler method as far as 
the corporations were concerned than the method here chosen ¢ 

Mr. Gayton. It would have been simpler, but it would have sul 
jected the holders of the class A stock to a tax. 

Mr. Tosryn. So that the stockholders would have been subject to tax 
had this other method been chosen ? 

Mr. (ZFAYTON. Yes. 

Mr. Tostn. And the method chosen in this proposed ruling was the 
only way to achieve that purpose and at the same time evade a tax 
to the stockholders ? 
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Mr. Gayron. Yes, sir. 

Mr. Torry. In view of that, do you think this proposed merger had 
a business purpose 4 

Mr. Gayron. Well, I think it had two purposes—one, to benefit the 
~ ae lers, and the other to benefit the corporation. 

Torry. And on that basis you decided that you should not issue 
this cilies 

Mr. Gayron. Well, the thing that is involved here is which contract 
governs, the original 1926 contract or the contract of the merger, and 
we felt that the original contract should be sustained and the exchange 
of stock taxed. whereas it was the view of the Chief Counsel’s office 
that the second contract, the statutory merger, governed, and the ex- 
change of stock would be nontaxable. 

Mr. Topsrn. And that is still your feeling today, I take it? 

Mr. Gayton. Yes, sil 

Mr. Tortn. The tax benefit gained by these Igleheart of Delaware 
stockholders was very substantial. was it not / 

Mr. Gayron. Yes, it was. The basis of the old IBI stock was very 
low. It goes back to a value in 1913. Substantial amounts were 
placed in trust, and of course the value of the General Foods stock in 
1948 was very substantial. I do not know what it was per share. 

Mr. Tortn. I think, Mr. Chairman, the value today of that stock is 
around 54 or 55. There were close to SO.00U0 shares involved here. 
That gives you some idea of the amount of revenue that was involved 
in this decision. 

Chairman Kran. The revenue was the question of the capital gains. 

Mr. Torin. Yes, sir; and Mr. Gayton has just testified that the basis 
of this stock, if it had been taxed, was on the basis of 1913 when the 
income-tax amendment was adopted, so that the basis was very low 
and the tax on this transaction therefore would have been very sub- 
stantial. 

Mr. Gayton, after this conference with Mr. Martin and Mr. Oliphant, 
Mr. Oliphant, you testified, transmitted a memorandum to your unit 
advising that a favorable ruling ought to issue. Was there a transmit- 
tal memorandum attached to that ? 

Mr. Gayron. There was a formal memorandum which was sent 
down, and with that there was a little note addressed to Mr. McLarney. 

Mr. Tonin. Mr. McLarney being the Deputy Commissioner ? 

Mr. Gayton. Yes. Do you want me to read the note? 

Mr. Toxsrn. Yes, sit 

Mr. Gayron. It is dated December 30, 1948: 

To: Mr. McLarney, personal attention, special. 
Re General Foods. 

You will recall our discussions of this case and that Mr. Martin agreed that a 
favorable ruling should issue. Accordingly, I advised the Secretary last night 
that a favorable ruling is in the mill and would come forward as soon as possible. 
Can I call on you for expedite handling? 

It is signed with the initials C. O., and underneath is printed Mr. 
Oliphant. 

Mr. Tony. That is on Mr. Oliphant’s personal buck sheet? It has 
his name printed on it? 

Mr. Gayton. Yes. It’s a little memorandum pad. 

Mr. Toxin. Is that in his handwriting, or is it typed? 
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Mr. Garton. I am reading from a copy. I can’t find the original. 
As I recall it, it was typed and the initials were in his handwriting. 

Mr. Tosrx. Mr. Gayton, at the time this ruling was first requested 
did the taxpayer also request a closing agreement ? 

Mr. Gayton. No, he did not. After the ruling was issued a second 
request was filed for a closing agreement. 

Mr. Toptn. At the time the ruling was issued wasn’t there a repre- 
sentation made to the Bureau by the taxpayer’s counsel that if he could 
get the ruling he would not ask for a closing agreement ? 

Mr. Gayton. Yes. 

Mr. Topin. The taxpayer’s counsel represented to the Bureau, sir, 
that if they would give him the favorable ruling he would not insist on 
a closing agreement. 

Would you state for the committee, Mr. Gayton, the difference be- 
tween getting simply a ruling and getting a ruling and closing 
agreement ¢ 

Mr. Garton. A ruling alone can be reversed by the Commissioner, 
or subsequent C ommissioner, whereas if you get a closing agreement, 
which is approved by the Secretary of the Treasury or an Under Sec- 
retary, it can never be reversed. 

Mr. Tosrn. I take it the representation that no closing agreement 
would be sought had some bearing on the decision to issue the ruling? 

Mr. Gayton. Well, it speeded it up. It takes quite a while to get 
out a closing agreement, several weeks. 

Mr. Torx. When did you first learn that the taxpayer desired to 
get a closing agreement after all ? 

Mr. Garton. They filed that request on March 23, 1949. 

Mr. Tosrn. Was any discussion of this matter had by you with the 
Chief Counsel’s people ? 

Mr. Gayton. No. 

Mr. Tosrn. Did you advise the Chief Counsel’s office that the tax- 
payer was going to try to get a closing agreement ? 

Mr. Gayton. After the request for ruling was signed, it was proc- 
essed in the same manner as the original request. It was assigned to 
an auditor who prepared a new ruling letter and three proposed clos- 
ing agreements. It was reviewed in the Income Tax Unit in the same 
fashion as the original request and sent to the Chief Counsel’s office 
forreview. It was returned on March 25. It was signed by the Com- 
missioner and the agreements mailed to the representative. On June 
27, 1949, the taxpayer returned 14 agreements which were processed 
in due course, going back through the Chief Counsel’s office and up to 
the Treasury Department. They were approved on July 18, I believe, 
1949, and the copies mailed to the taxpayer. 

Mr. Tosrn. During the course of the negotiations for this ruling 
and for the closing agreement was the Bureau advised that the tax- 
payer would not consummate this transaction unless a ruling was 
granted ¢ 

Mr. Gayton. They did make that representation, they would not 
go through with the transaction unless they got a favorable ruling. 

Mr. Tost. So that unless there was a favorable ruling issued, there 
would never be litigation about this matter Therefore, there was 
nothing to be gained by a favorable ruling? 

Mr. Garton. That is right. 
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Mr. ‘Torntn. The only thing to be gained was escaping taxes, result- 
ng in a loss of revenue to the United States; is that right ? 
Mr. Gayton. It was a postponement of revenue. The basis of the 
l class A stock, of course, was attached to the General Foods stock, 
and if and when it is disposed of we will then get the tax. 

Mr. Topry. Those are all the questions I have, Mr. Gayton. Thank 
you very much, Mr. Gayton. 

Chairman Kran. Thank you, 

Witness excused.) 

Chairman Kean. Mr. Tomasulo. 

Will you raise your right hand? Do you solemnly swear the testi- 
mony you are about to give will be the truth, the whole truth, and 
nothing but the truth, so help you God ¢ 


Mr. TomasvuLo. I do. 


ol 


TESTIMONY OF NICHOLAS TOMASULO, ATTORNEY, INTERPRETA- 


TIVE DIVISION, CHIEF COUNSEL’S OFFICE, INTERNAL REVENUE 
SERVICE 


Chairman Kran. Will you give your name? 

Mr. Tomasuto. Nicholas Tomasulo, T-o-m-a-s-u-l-o. 

Mr. Torin. Mr. Tomasulo, what is your position in the Bureau of 
Internal Revenue ? 

Mr. TomaAsuco, I am an attorney in the Interpretative Division of 
the Chief Counsel’s office. 

Mr. Torin. And how lor o have you held that post ( 

Mr. Tomasuto. I have been in the Chief Counsel’s office since 1948, 
ind in the Interpretative Division since 1944. 

Mr. ‘Torin. What is the function of the Interpretative Division ? 

Mr. ‘Tomasuxo. It has a number of functions, of which one is to 
review rulings to taxpayers written by various divisions of the Com- 
missioner’s oflice. 

Mr. Tonin. To give legal advice on the subject matters ? 

Mr. Tomasuto. To give legal advice. 

Mr. Tonin. In the course of your duties in the Interpretative Divi- 
sion, Mr. Tomasulo, were you ever assigned to a case involving the 
General Foods Corp., with a request for a ruling by that corporation 
In 1948 4 

Mr. Tomasuro. Yes, I was. 

Mr. Tontn. Prior to that time had you ever participated in a con- 
ference with the taxpayer's attorney on this proposed ruling? 

Mr. ‘TOMASI LO. Yes, I had. 

Mr. Torin. What was the date of that conference ? 

Mr. Tomasvuro. Refreshing my recollection from the file, I see I 
entered a memorandum as to a conference held on March 12, 1947 in 
room 5020—that is one of the Chief Counsel’s rooms—at which there 
were present an attorney for General Foods, a Mr. McClure, as well 
as Mr. Atkins, my immediate superior then, and from the Commis- 
sioner’s office Messrs. G iyton and Loren. 

Mr. Torntn. And what was the subject of this conference, sir ? 

Mr. Tomasu.o. This conference discussed the transaction which 
Mr. Gay ton has already described. 

Mr. Tortn. What advice was given Mr. McClure at this conference 


eal | ng the Chief Cow se]? attitude toward this ruling? 
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Mr. Tomasuo. Well, in these informal conferences we don’t express 
a definite and final opinion, Mr. McClure was advised that in the view 
of everybody then present the transaction was not tax free. This 
seemed to be the general tenor of the view. 

Mr. Torry. Did you advise Mr. McClure that your conclusion would 
probably be that it would probably be held it was not tax free 

Mr. TomasuLo. Not tax free, yes. 

Mr. Tortn. About a year later Mr. McClure on behalf of General 
Foods Corp. filed a formal request for a ruling ¢ 

Mr. ‘Tomasuxo. A little more than a year later I was assigned the 
review of a ruling prepared in this case by the Commissioner’s offi 

Mr. Torin. Whe Nn was this matter assigned to you, Mr. ‘Tomasulo ¢ 

Mr. Tomasu vo. I believe it was ins } tember or October, 1948. 

Mr. Ti BIN. Were you the fil St attol hey in the Chief Counsel’s « ffi e 
who had been ass oned to this matter ? 

Mr. ‘Tomasuo. I see in the file there is a memorandum of an earliet 
date of another attorm ey In the oflice, Mr. Sutton. 

Mr. Topix. What position had Mr. Sutton taken with respect to 
this transactio) 

Mr. ‘TomasuLo. He took the position that the transaction was 
taxable. 

Mr. Torin. And after this matter had been a signed to you when 
aid you arrive at you conclusion with respect thereto 2 

Mr. Tomasuto. I see in the file that I prepared a memorandum 
dated October 6, 1948, in which I stated my conc 

Mr. Losin. Prior to that time had you and Mr. Atkn Ss discus ed 
this matter with Mr. McClure ? 

Mr. Tomasuto. Yes, we had. 
Mr. Torin. Do you have in your 


/ 


USLONS., 


files a memorandum reflecting such 
di cussion 

Mr. Tomasuto. I do not have a memorandum as to a discussion held 
with Mr. McClure present in person. I have, however, a little memo- 
randum here which summarized a te lephone conversation between Mr. 
McClure and Mr. Atkins on September 2, 1948. 

Mr. Tostn. Mr. Atkins being your superior and Assistant Head of 
the Interpretative Division ? 

Mr. Tomasu.o. That’s correct. 

Mr. ‘Tosrn. What had Mr. Atkins advised Mr. McClure over the 
phone about this matter ¢ 

Mr. Tomastro. Mr. Atkins had advised Mr. McClure that he would 
probably receive an unfavorable ruling. 

Mr. Torry. Did he tell him, for example, what Mr. Gayton’s posi- 
tion was? 
Mr. Tomasuro. Yes, he did. He stated in two sentences: 


He further stated that as had been indicated to Mr. McClure, Mr. Gayton was 
still strongly of the opinion that a favorable ruling ought not to issue. He then 
stated that the Chief Counsel’s office did not believe it advisabie to insist that a 
favorable ruling be issued since the case was at least in part analogous to Court 
Holding Co. In that a particular course of action had been decided upon 22 


years ago, the parties were under legal obligations to follow this course of 
action, and some action already had been taken in the manner planned. 


Mr. Torry. So that under the principle of the Court Holding Co. 
ease, Which was then in full force and effect, a change from that course 


91> 
1 pt. D 
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of action merely to avoid tax consequences would be regarded with 
disfavor by the Bureau ¢ 

Mr. Tomasuto. Well, that was our position at the time. 

Mr. Tosry. What is the next communication in the Chief Counsel’s 
file, a communication from the taxpayer’s attorney to the Chief Coun- 
sel’s office ? 

Mr. Tomasuio. I'm sorry; perhaps I didn’t understand the ques- 
tion. 

Mr. Tosrn. I believe you will find there, Mr. Tomasulo, a note dated 
October 4, 1948, from Mr. McClure to Mr. Oliphant. Could you find 
that? Ithink Mr. Gayton has a copy of it. 

Mr. Tomasuo. I don’t find a copy of this note in the file. 

Mr. Tozsrx. Do you have it before you now, sir? 

Mr. 'Tomasuto. Yes: I have it before me now. 

Mr. Tontn. Do you want to read it, please ? 

Mr. Tomasuto. This is dated October 4, 1948. 

DEAR CHARLES: The attached is quite important to me and I would like very 
much to discuss with you at your convenience. 

Sincerely, 
JoHN E. McCrure. 
It is addressed to Charles Oliphant. 

Mr. Torry. Is there a notation on that letter in Mr. Oliphant’s hand- 
writing ¢ 

Mr. Tomasu.o. Yes. I don’t know whether it’s Mr. Oliphant’s 
handwriting or not, but it’s written in pencil and signed C. O. It 
says, “Hold here and put with lgleheart.” 

Mr. Tosrx. On October 5, 1948, Mr. McClure called Mr. Oliphant, 
and they had this conversation : 


McCuvre. I think I have your subordinates on my side—Dwan and Atkins. 


Parenthetically, that wasn’t so, at least as to Mr. Atkins, 

Mr. Tomasuto. It wasn’t so as to Mr. Atkins. 

Mr. Torin (reading) : 

Gayton is against us. It has all the elements of what Congress wants—busi- 
ness purpose within the spirit and words of the law—a statutory merger of 
Igleheart into General Foods. 

OLIPHANT. What's the issue? 

McC Lure. Gayton says it looks like a dividend to the class A stockholders. 
Still it is a statutory merger. Atkins can tell you in a few minutes what it is 
about. 

OLIPHANT. If you want to come in, I will call you later on. 

McCuure. O. K. 

Later that same day Mr. Oliphant had a conference with Mr. Craig 
Atkins on the Igleheart matter. On October 8 he had a conference 
with Mr. Tomasulo on the same subject. 

On October 6, 1948, Mr. Tomasulo, did you prepare a memorandum 
on this subject 4 

Mr. Tomasuto. Yes, I did. 

Mr. Torin. And what conclusion did you come to in your memo- 
randum ¢ 

Mr. Tomasuto. I came to the conclusion that the transaction was 
not a tax-free reorganization. 

Mr. Torin. What was the basis for your conclusion ? 

Mr. Tomasuio. In my view of the matter the transaction did not 
have a business purpose. 


INTERNAL REVENUE INVESTIGATION 1355 


Mr. Torry. But rather a stockholder purpose ¢ 

Mr. Tomasuto. Yes. 

Mr. Tosin. The business purpose alleged to be served by this merger 
could have been served very easily by another route, could it not 

Mr. Tomasvuto. Yes, it could, but with a tax to the stockholders. 

Mr. Topix. And that was the point you made in your memorandum 
of October 6. is that right ¢ 

Mr. Tomasvuio. Yes; that was the principal point of the memo- 
randum. 

Mr. Tostx. To whom did your memorandum of October 6 go; do 
you know ¢ 

Mr. TomasuLo. Well, it went to my superior, Mr. Atkins. 

Mr. ‘TOBIN. And on October he L948, according LO your file, did Mr. 
Atkins prepare a memorandum on this subject 

Mr. Tomasuvo. Yes. There is a memorandum in the file dated 
October 7, 1948, prepared by Mr. Atkins. 

Mr. Torin. In which he took substantially the same position as you 
had taken ¢ 

Mr. TomasuLo. That's correct. 

Mr. Tosry. And proposed that the ruling be denied ? 

Mr. Tomasuto. Yes. 

Mr. Topix. What was the next event in this consideration of this 
ruling. Mr. Tomasulo 4 

Mr. TomasuLo. The next thing that happened is that a conference 
was called one morning in the oflice of Deputy Commissioner or 
Assistant Commissioner Martin, which Mr. Gayton has already men- 
tioned, at which there were present Mr. Oliphant, Mr. Manning, Mr. 
Atkins, and myself from our office, and Mr. Martin and Mr. Gayton 
from the Commissioner’s office 

Mr. Toprx. What was the date of that conference? 

Mr. Tomasuxo. I don’t recollect the exact date of it. 

Mr. Torin. The Oliphant log indicates that conference took place 
at 10 a.m.,on December 22, 1948, 

Mr. Chairman, the day before that, on December 21, Secretary 
Snyder had phoned Mr. Oliphant at 9:20 in the morning and had 
this to say: 

Ingleheart Bros., Inc., subsidiary of General Foods Corp., asked for a statutory 
merger agreement. Filed application on May 7, 1948. What happened was 
they set up Igleheart Bros. as a sort of a holding company of the Igleheart family 
stock at the time they sold it to General Foods. They had Igleheart Bros., 
accept General Foods stock in exchange for Igleheart Bros. Then Igleheart 
Bros., issued its stock to the old Igleheart family. What it really was, Igleheart 
gros. holding stock in General Foods issued its own stock out to its family. 
They find most of the old Iglehearts kicked the bucket—the younger ones are 
trving to clear it up. The younger Iglehearts are officers of General Foods and 
are trying to work out a subsidiary merger agreement to clear that up. They 
are trying to find out whether such a move would be taxable or not. If taxable, 
there is no sense doing it, but in trying to wipe out that corporation they filed 
that application to see if it is taxable 

OLIPHANT. I will run it down right away. 

And at 9:30 he had a conference with Mr. Manning, who was then 
head of the Interpretative Division, Mr. Atkins, and Mr. 'Tomasulo. 
Later the same day a conference with Mr. Karl Price, an attorney in 
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he office, « the same case. At three in the afternoon that day Mr. 
Olip tL illed Mr. Lynch: 


Secretary ¢ ed me about Igleheart Bros.—General Foods request for a ruling 
and closing agreement. Boils down to Ralph Gayton thinks “No.” Craig and 
i Ss tl k \ ecause Ralph thinks . We went ove it this morning and 


we think its all right. Secretary wanted it expedited. Thought we might get 
{ l vith Fred Martin, Ralph and Bddingiield this afternoon or In your 


Phen Mr. Oliphant called Mr. McLarney 
OLIPHAN W you get a hold of Ralph Gayton and Frank—Fred’s Office. 
eta ed me about General I th ht we could get together with 
Fred Martin and see how we stand. One on those things where Ralph has a 
s ms eo y Ww) h < it is ight Have to call the 


And at 3:45 that afternoon there was a conference with Messrs. 
Ma g, Atkins, Price, Gayton, Fred Martin, McLarney, Edding- 
fie ld ana Lom: S ilo. At 5:1 Mr. QO] phat { ‘alled secretary Snyder: 


his is one of those w ve been ham ring at—there has been 
gy « ene i ry t ’ in answer tomorrow or next 
( J iat s nd all rigl 
Y VW d f nitupt I 1 
OLIPH r. We will get something up to you. 


\ 


i i@ neXt a J il> conterence al i wl ch Mr. Tomasulo has 


What transpired at t 1 nber 22 ference. Mr. Tomasulo ? 
\fi. FomasunLo. Messrs. Mart i UI ph ide 1t clear that they 


{ ‘ a! 7s 
ra { iX Tree 2hNGd hat a Tavorabie ruling 


Mr. Torrx~. Who prepared the new ruling letter, Mr. Tomasulo? 
I don’t kno o prepared the new ruling letter, 
but I pared ft e Chief ¢ ! . morand l ¢ the matter. 

Mr. Tonrn. Was that the lated December 30, 1948, addressed to 
Mr. MeLarney ? 

Mr. Tomasuxo, Yes, it was. 

Mr. Torry. And the substance of that memorandum advised Mr. 


McLarney to issue the favorable ruling ? 


4 ? 
opin, Did vou itial that memorandum ¢ 


OMASULA We ll, I Lirea L\ ha | memoral da ll the file showing 


Mr. Te BIN. Ali 1Ol oh you were Instructed to pre pare this memo- 


i 


ranaul um adid not lil Lit yoursellr: is that rieht 7? 


MAsULO. That’s correct. 
1 ; 1 4 


~~ 


( ee Wilh What the memorandum 
ted the law to be in this case / 





— 
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Mr. Tontn. On December 29 Mr. Oliphant « ‘alled Mrs. Smith 

Secretary Snyder’s office and said: 

The Secretary called me last week about General Foods and Igleheart. Will 
you tell him favorable ruling is in the mill’? 

SMITH. hank you. 

On December 31 this ruling was signed by Commissioner Schoene 
man; is that right? , 

Mr. Tomasvto. After it left my hand I have no direct knowledge of 
it, but the file shows that the Chief Counsel’s memorandum is dated 
December 30. I cannot tell from the file what date the ruling was 
sioned. 

Mr. Torn. In any event, the ruling was signed and transmitted to 
the taxpayer's s attorney: is that right ? 

Mr. Tomasuto. I believe so. 

Mr. Torry. And thereafter he came back and asked for a clos ne 
agreement ¢ 

TomasuLo. Well, I didn’t deal with the closing agreement, with 
the request fora closing agreement at tall. But I knew that a loshin 
creement was going to be re quested later. 

Mr. Torin. Did you prepare a memorandum on that particular sub- 
ject at the time the clos sing agreement was requested ? 
ate ASULO. The only contact IT indi id tally had with the closing 
cus ment is shown by a memorandum in the - which I note t! 
Mr. Atkins had been advised that the taxpaye r or someone on his be 
half was going to go to the Secretary’s Office an es isk for a closing 
agreement. 

Mr. Torin. Why don’t you read that memorandum, Mr. Tomasulo ? 

Mr. Tomasutno. It is dated March 11, 1949, and it says: 


In re General Foods Corp. et al. 

Mr. Gayton advised Mr. Atkins that on the 23d at 9:30 a. m. Mr. Igleheart is 
going to go to the Secretary’s office to get a closing agreement on the Igleheart 
Bros. case. Mr. Gayton called attention to the fact that the Commissioner's 
office had issued a ruling and the Chief Counsel had agreed to this ruling, relying 
on the statement of taxpayer’s counsel that no closing agreement would be 
requested. 

It may be desirable, therefore, to have someone from the Commissioner's office 
and someone from this office inform the Treasury of this fact or perhaps go to 
the conference at the scheduled time. 

It issigned by myself, March 11, 1949. 

Mr. Tostn. To whom was that memorandum addressed ? 

Mr. Tomasvuro. That memorandum was primarily for my own in- 
formation and for the information of my oflice associates. 

Mr. Torin. Did any body in fact go to the Tre: isury to advise Secre 
tary Snyder that this r uling had been issued and a re presentation made 
that noe ‘losing agreement would be sought ? 

Mr. Tomasvuto. I do not know. 

Mr. Torin. In any event, the closing agreement was sought and was 
granted; is that right? 

Mr. Tomasuto. I had no direct contact, but I did see from the file 
that a closing agreement was later issued. 

Mr. Tosrn. Have you changed your own mind, Mr. Tomasulo, as to 
the correct position to take on this requested ruling ? 

Mr. Tomasvto. My opinion on the law is still the same. 

Mr. Tosrn. That this ruling ought not to have been issued ? 
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Mr. ToMasv to. Yes. My opinion is still the same, but there is a 
question of law, of course. ; 

Mr. rosin. Which would normally be resolved by the court ?% 

Mr. Tomasvio. Well, in other words, if there were litigation one 
posit or the other might prevail. It is by no means a certainty. 

Mr. Tosin. However, the Government had been advised that there 
would never be ; ny litigation if this ruling were not issued ? 

Mr. Tomasu.o. The tuxpayer’s representative had tated that the 
transaction would not take place if the ruling were not obtained; 


Mr. Tor N. B LLIS¢ most of t] sToleh int tock Vi is held by trustees, 
and the trustees were not willing to chance the tax lability ¢ 
r. Tomastuto. Well, yes. The taxpayer’s representative made an 
additional argument. He called attention to the fact that at the time 
of the original transaction, when Gener ul Foods acquired this cor- 
poration, th orporatior had agreed with the stockholders that the 
S be 1'€ clee n he ad un less it were neces- 
: ; 
‘eC, In order to obtain 
the consent of the stockholders to the transaction—this was the argu- 


tock of the individuals would never 


sary Tor the good of the corporation. I) Ol 


ment of the taxpaye r’ representative—it would be necessary to go 
through a tax-free reorganization. Otherwise, any other route would 
have to be do he against the Opposition of the stor kholders. 

Mr. Tosrn. You did not think that particular argument had merit? 

Mr. TomasvLo. Well, I thought the opposing argument was 
stronger: yes. 

Mr. Tonrx. And you advanced that opposing argument in your own 
memorandum of October 6; is that right? 

TomasuLo. Yes; I discussed these various arguments In my own 

memorandum. 

Mr. Te BIN. Those are all the a tions I have, Mr. Chairman. 

Chairman Kran. Are there ai yVq iestions ? 

pip Mr. Tomasulo. 

(Witness excused. ) 

Chairman Kran. Mr. Atkins. bn you raise your right hand? 
Do you solemnly swear the te ‘stimony you are about to give will be the 
tl uth, the whole truth, and nothin o Bui the t ruth, so he Ip you God? 


Mr. Atkins. I do. 


TESTIMONY OF CRAIG §S. ATKINS, ASSISTANT HEAD, INTER- 
PRETATIVE DIVISION, OFFICE OF CHIEF COUNSEL, INTERNAL 
REVENUE SERVICE 


Chairman Kran. Will you give your name? 

Mr. Atkins. Craig S. Atkins. I am Assistant Head of the Inter- 
pretative Division of the Office of Chief C , Bureau of Internal 
Revenue. 

Mr. Tortn. How long have you been employed in the Bureau of 
Internal Revenue, Mr. Atkins ? 

Mr. Arxins. Since 1937. 

Mr. Torntn. How long have you been an Assistant Head of the Inter- 
pretative Division? 

Mr. eigen Since 1946, except for an interval from May 1949 to 
December 1951 when I was in Greece with the ECA, 





_— 
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Mr. Tosi. In the course of your service as an Assistant Head of the 
Interpretative Division, were you called upon to pass upon the merits 
of a requested ruling by the General Foods Corp. in 1945 4 

Mr. Arxins. Yes. 

Mr. Tosry. When did that matter first reach you, sir? 

Mr. Arxrins. On June 17, 1948. 

Mr. ‘Torin. What did you do with it 2 li came tO VOU IN Vour « apac 
itv as Assistant Head for assignment to a lawyer in your section ¢ 

Mr. Arxrns. That’s right. 

Mr. Tostrx. To whom did you assign it ? 

Mr. Atkins. I think perhaps I assigned it first to Mr. Sutton and 
then to Mr. Tomasulo. Yes; that’s right. 

Mr. Tosty. Both of whom took the same position ¢ 

Mr. Atkins. Yes. 

Mr. Tostn. In support of the Unit’s decision to deny the ruling? 

Mr. Arxins. That is right. 

Mr. Torry. When did the matter come to you for decision by you 
yourself ? 

Mr. ArKins. I am not just exactly sure when that came to me, but 
shortly thereafter. I wrote a memorandum on October 7, 1948. IJ 
had, however, had the case for some little time at that time. 

Mr. Tosry. And on October 7, 1948, you prepared a memorandum 
stating your own views? 

Mr. Arxins. That’s right. 

Mr. Tontn. And that went to Mr. Oliphant ? 

Ir. ATKINs. Yes. 

Mr. Tonry. And the gist of your memorandum was that you agreed 
with the proposed denial of the ruling? 

Mr. Arkins. That’s right. 

Mr. Torrx~. On what grounds, sir? 

Mr. Arkins. On the grounds principally that under the principle 
ot t he Supreme Court decision In the Court Holding ( fompany case we 
should treat this transaction as in substance a conversion of the class A 
stock of Igleheart for the General Foods stock that was held for that 
very purpose. Also, on the ground that there was not a sufficient 
business purpose to support the taxpayer’s claim that this was a 
merger and hence a reorganization; rather, it was a stockholder pur- 
pose than a corporate business purpose. 

Mr. Torin. Did you elaborate on that in your memorandum of 
October 7? , ; 

Mr. ArxKins. Yes. 

Mr. Tosry. You took the view, did you not, that if this was for a 
business purpose there was an easy way for the corporation to do it 
without involving a tax to itself, or to its subsidiary in Delaware? 

Mr. ArKrns. Yes, that’s right, under 112 (b)-6. 

Mr. Tonrn. A 112 (b)-6 procedure would have involved a tax to 
preferred-stock holders of the Delaware corporation ? 
~ Mr. Arxkrns. That’s right, because there first would have been a 
conversion which would have been taxable before the liquidation. 

Mr. Tonrn. That was the reason why the corporation sought to do 
this under 112 (b)-5? 

Mr. Arkins. That was our view, yes. 

Mr. Topix. So as to avoid tax to the preferred-stock holders of the 
Deiaware subsidiary ? 
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Ni ArKINS. We felt that that was probably the purpose. 
Mr. Tonr~. Was that vour main reason for d nying the ruling? 
i ATKINS. Yes. 
\ir. Topix. What was Mr. Oliphant’s view on this matter at the 
tted t] orandum to him; do you recall ? 
\I \TKINS NO, | don't l il] the cle tails. Thereafter, of course, 
we {a conference in Mr. Martin’s office about it. 
Mr. Topix. Between October 7, 1948, when you sent your memo- 
to Mr. Oliphant, and December 21, when he got a telephone 
from Secretary Snyder, was there anything that transpired in 
that erval 
Mr. Arxins. I don’t recall anything - that interval. I don’t 
ne otatiol of anythn y here in the fil 
Mr. Tosin. Wh as the case held up in ake Oliphant’s office dur- 
he period! Did he direct that? 


Mr. Arxins. I just don’t know exactly, sir. Perhaps Mr. Mc- 
Clure had asked him to. Mr. Mc¢ ‘lure had previously asked me to 
hold the case so he could come in for discussion. 

Mr. Torin. During this interim. did you ever have a conference with 
Mr. Oliphant on this ruling? 

Mr. Arxins. I don’t recall, sin I noticed that you have some nota- 
tion that I had talked to h m. I don’t recs all it. 


Mr. Tortn. I have a communication that the conference was be- 
tween you and him in late December 1948; nothing between October 7 

1 December 21 

Mr. Arxrns. I don’t recall any conferences. There may have been, 


but I don’t remember them. 

Mr. Tornrn. In September you had advised Mr. McClure over the 
telephone that a favorable ruling would not be issued as far as you 
were concerned: is that right? 

Mr. ArKtns. Yes. 

Mr. ae He seems to have had the impression that you would 
rule in his favor on October 5, 1948. In any event, on December 21 
you apparently conferred with Mr. Oliphant on the matter. Do you 
remember what that conference was about ? 

Mr. Arkins. No, sir; I don’t remember the details. I probably 
just told him all the facts in the case and the arguments pro and con. 
] de n't have any inde pe! cle nt recollection of it. 

Mr. Tortn. Do you remember what he said to you? 

Mr. Arxrns. No, sir; I don't. 

Mr. Torin. At this bio conference on December 92 in Mr. Martin’s 
office where Mr. Oliphant and Mr. Martin decided that this ruling 
ought to issue, what arguments did they advance to counteract the 

ircuments offered by everybody ¢ Ise? 

Mr. Arxrns. I don’t have any definite recollection of the details 
of that conference. I presume, however, that Mr. Oliphant was in- 
fluenced by the fact that this was technically a merger and could be 
considered a reorganization under the liter: al language of the statute. 


Mr. Tosry. Did he just say flatly that the ruling would issue, or 


did he attempt to convert you to his point of view, or what? 
Mr. Arxins. No, sir; I don’t recall that he tried to convert any 
of us. 
Mr. Torry. He was your superior and the decision was his to make? 
Mr. Arxins. Yes; that’s right. 


SNES ERT 
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Mr. Tosrn. In any event, the decision was made at that conference 
to issue this ruling; 1s that right ? 

Mr. Arxtns. Yes. 

Mr. Torsrn. And thereafter Mr. Tomasulo prepared this memo- 
randum for the Income Tax Unit? 

Mr. Arxrns. That’s right. 

Mr. Tosrn. Advising that the favorable ruling ought to issue ? 

Mr. Arxins. Yes. 

Mr. Tosrn. Did you concur in that decision ¢ 

Mr. Arxins. I beg your pardon ? 

Mr. Tostn. Did you concur in that decision ? 

Mr. Arxins. A favorable ruling? 

Mr. Toprn. Yes. 

: Mr. Arxrins. No; I did not. 

Mr. Tosrn. Has your opinion on that matter changed ? 

Mr. Arxrns. No; it has not. 

Mr. Tosrn. Did Mr. McClure represent to you that if no ruling 
were issued the taxpayer would not go through with this transaction ? 

Mr. Arxins. That’s right; he did. 

Mr. Torry. In fact, he submitted letters of trustees to that effect, 
did he not, either at this time or when the closing agreement was 
requested ? 

Mr. Arxrns. I’m just not sure about that, 

Mr. Torry. In view of that representation, there does not appear to 
be any advantage to the Government in issuing this ruling, does 
there? 

Mr. Arxtns. No. There was no advantage to the Government. 

Mr. Torry. After the ruling was issued and the taxpayer came back 
and asked for a closing agreement, when did you first learn about 
that? 

Mr. Arxins. On March 11 Mr. Gayton stated—that’s March 11, 
1949—Mr. Gayton advised me Mr. Igleheart was going to the Secre- 
“ office to get a closing agreement on the case. 

Mr. Torsry. Would you read that back, please ¢ 

(T he answer was then read by the reporter. ) 

Mr. Tosrx. Did you discuss that with Mr. Tomasulo? 

Mr. Arxins. Yes. 

Mr. Tosrn. Why would Mr. Igleheart have had to go to the Secre- 
tary’s office in order to get this closing agreement ? 

Mr. Atkins. I don’t know, sir, unless it was because the administra- 
tive people felt that they should not issue a closing agreement after re 
representation by Mr. McClure previously that he would not ask for 
closing agreement. 

Mr. Tostn. Was this the first indication you had had that the Secre- 
tary was at all interested in this case ¢ 

Mr. Arxins. Yes, sir, as far as I can recall. 

Mr. Torry. Mr. Tomasulo read into the record a memorandum 
which he prepared stating the advisability of having somebody inform 
the Sess that the taxpayer had previously said he would not ask 
for a closing agreement. Did anybody actually communicate that 
intelligence to the Treasury ? 

Mr. Arxrns. Not that I know of. 

Mr. Tortn. What was the purpose of the memorandum ? 

Mr. Atkins. This short memorandum of Mr. Tomasulo’s? 





Mr. Arkins. I assum is to have a copy in the file for any 


} e re} y 1" li to their mind that that was the fact. 
Mr. Topry. And in due course the closing agreement was issued, 

‘ e secretary or ¢ | ler secretary ¢ 

M ATKINS. Yes, it wa 

Mr. Topix. And that concluded the matter. 

( in Kk ~. As I understand. Mr. Ieleheart went to the Office 
of t s\ tary of the Treasury to get this closing agreement ¢ 

\I i OBIN } 

( } i IK LN. Elan evo ever heard of that being done before ? 

Ir. ATKIN I don’t believe I have, sir. 

Nia 1 Mr. Chairman. we have a letter from Mr. [eleheart to 
te etn Snyder on September 18. 1950, with respect to another 
matter which Mr. Ieleheart was interested in. This was a ruling in 
volving another corporation in which Mr. Igleheart had a substantial 
interest, and he and the other substantial stockholders were desiring 
toma t possible for some of the executives of the corporation to buy 
stock, so they were prop ¢ a transaction by which they would give 
back some of their stock to the corporation and the corporation would 
the ell that stock to the exec itives, Also. there w \ to be an issuance 
of preferred stock to Igleheart and the other substantial owner, and 
Mr. le eart v is planning to donate most of his common stock to his 
family Then the corpor purchased back from Teleheart the 
pl ferred stock that was volved at a stated price, A ruling was 
request n March, and in September the following letter was sent 


by Mr. Igleheart on his stationery with his letterhead as president of 
the General Foods Corp., 250 Park Avenue, New York: 


SEPTEMBER 18, 1950. 


Secretary of the Treasury, Washington, D. ( 


Drar JOHN: It was nice to see you the other evening at the Business Advisory 
C dit r. You asked me how things were going and I said “All right.” I 
did have a subject on my mind but I did not think it appropriate to bring it up 
there 


A company in which I have had a large interest for many years and one that 
has a s been a good customer of the First National Bank in St. Louis, the 
International Steel Co., of Evansville, Ind., is proposing to buy out the remaining 
interest of my partner and myself which exists in the form of preferred stock. 

This raises the question of taxability, and while I myself am perfectly willing 


te ent a Treasury ruling whi 


i h I understand has been under consideration, 
my partner is asking for a closing agreement, and merely to be consistent I am 
going nlong with him. 

Application for the ruling and closing agreements were made last March 25 
nd I am advised that the Bureau has approved them 

All concerned would like to get the matter clear before the end of October 
so that the action could be completed in this calendar year. My question to you 
is, Would vou be kind enough to expedite the matter through the Department 
so that we might have the Department's action prior to the end of October, leaving 
us 2 months to finish the remaining corporate action within this calendar year? 

I would very much appreciate your expediting the matter through the 
Department 


Sincerely yours, AUSTIN. 
The non Novembs Pr. L950, Secretary Snyder called Mr. Oliphant: 
Sny You remember my asking you to look at something about Igleheart— 
International Steel Co. in Evansville, Ind About distribution of some stock— 
was for ruling. Did that come to your office? 


OLIPIIAN Yes 





INTERNAL REVENUE INVESTIGATION 1363 


Snyper. See if you can find anything on Igleheart, Igleheart Bros. or Inter- 


Late rin the day he called back a d sal | to Mr. Si yael 
We will mail that Igleheart today. Favorable 

Mr. Snyder replied 

Good work Thank you 


And t! e favorable ruling was issued to Mr. Icleheart on the same 
day, November 9, 1950, so that indicates this closing agreement in the 
General Foods matter was not the only time Mr. Igleheart went 
directly to Secretary Snyder. 

Those are all the questions I have. 

Mr. Byrnes (presiding ). Thatisall. Thank you. 

The committee will adjourn subject to the eall of the Chair. 

(Whereupon, at 11:20 a. m., ‘Tuesday, May 26, 1953, the hearing 
was adjourned, subject to the call of the Chair.) 
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MONDAY, AUGUST 3, 1953 


Hovse oF REPRESENTATIVES, 
SUBCOMMITTEE ON THE ADMINISTRATION 
OF THE INTERNAL REVENUE Laws, OF 
THE COMMITTEE ON Ways AND MEANS, 
Washington, D.C. 

The subcommittee met at 2:05 p. m., pursuant to call, in the main 
hearing room of the Committee on Ways and Means, New House Office 
Building, Hon. Robert W. Kean (chairman of the subcommittee) 
presiding. 

Present: Representatives Kean, Byrnes, Sadlak, and King. 

Present also: John E. Tobin, chief counsel to the subcommittee; 
William P. Hindman, Jr., assistant chief counsel; Joseph M. F. Ryan, 
Jr., assistant counsel; and Arthur J. Schissel, attorney. 

Chairman Kran. The subcommittee will come to order. 

Mr. Karl R. Price. 

Mr. Price, will you raise your right hand? Do you solemnly swear 
that the testimony you are es to give will be the truth, the whole 
truth, and nothing but the truth, so he ‘Ip you God? 

Mr. Price. I do. 


TESTIMONY OF KARL R. PRICE, WASHINGTON, D. C. 


Chairman Kean. Will you give your full name and address to the 
reporter ¢ 

Mr. Price. Karl R. Price, Washington, D. C. 

Mr. Tosryn. Mr. Price, you are an attorney, are you not? 

Mr. Price. Yes, I am. 

Mr. Torstrn. And you formerly served in the Office of the Chief 
Counsel of the Bureau of Internal Revenue ? 

Mr. Price. That is correct. 

Mr. Tosrn. During what period where you in the Chief Counsel’s 
Office, sir? 

Mr. Price. I was in the Chief Counsel’s Office from July 1947 until 
about February 1949, and again from about September 1949 until 
May 1950. 

Mr. Torsrn. And in what capacities were you employed in the Chief 
Counsel’s Office ? 

Mr. Price. During that first period from 1947 until 1949, I had the 
title of special assistant to the Chief Counsel, and during the latter 
period I was head of the Interpretative Division of the Chief Counsel’s 
Office. 

Mr. Torsrn. And at various times you have acted as Assistant Chief 
Counsel, also ¢ 
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Mr. 7 v. Mr. Price, the subcommittee has asked you to come up 
tod tim plication for a ruling 


\\ 18. L mm. Yonkers, N a. \y you familiar 
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(The information referred to follows :) 


AvuaustT 20, 1948. 
To: Mr. Leming. 
From: Mr. Price. 
In re William 8S. Lasdon et al. ( A—419217). 

On August 12, Mr. Oliphant handed me the file in this case and requested 
that during his current absence I study it in the light of the ruling in Abraham 
N. Spanel, A-407757, and similar cases. On August 17, Mr. Tietjens and Under 
Secretary Foley both telephoned to inquire as to the status of the case and as to 
iny appraisal of its substantive merits. I explained that an application had 
been filed in the Bureau last September for a prospective ruling on a sale by 
the Lasdons as individuals to the Lasdon Foundation, Inc., of certain patents, 
patent applications, and a license contract relating to sulfadiazine; that this 
application was still pending in the Bureau when it was withdrawn by the 
taxpayer in June of this year and the case was closed; and that I knew nothil 
further as to the present status of the case and had not begun my study of its 
substantive merits Mr. Foley asked that I proceed to s ly it wit haste 
and report to him on Mr. Oliphant’s and my views at the earliest possible time. 
He told me that the contemplated transaction had now been consummuated, and 
that the taxpayers might be interested in applying for a closing agreement 
holding that the sale was a genuine sale for tax purposes, the proceeds of which 
were returnable at capital-gain rates on the installment basis 

My examination of the facts of the case as stated in the application for a 
prospective ru which I assume to be the same as tl facts of the co im- 
mated transacti reveals the following: 

In 1941 the Lasdons had acquired from their wholly owned corporation cer- 
tain patents and inventions relating to sulfadiazine for a consideration of 
$10,000. On the following day they granted an exclusive license to the American 
Cyanamid Co. to exploit suifadiazine in return for a royalty of 16 percent of 
the net-sales value thereof, 25 percent of royalties received from sublessees, 
the license to continue for 18 years. On an application made by the Lasdons in 
1945 the Bureau ruled that the “inventions and the patents, patent applications, 
and contract rights pertainng thereto” constituted capital assets, that they had 
been held for more than 6 months, and that gain or loss from the sale thereof 
would constitute long-term capital gain or loss Some time thereafter the 
Lasdons established the Lasdon Foundation, Inc., for the purpose of supporting 
certain charitable objectives. In September 1947 this foundation was held to be 


exempt under sectic lO] (6) of th crcl { rit ‘ h the Lasdong 


on, 








proposed to sell to the foundation their sulfadiazine patents and inventions 
and their contract rights under the contract with American Cyanamid for the 
$6,500,000, or 90 percent of the payments to be received under 
the American Cyanamid contract, whichever was the lesser. They requested a 
prospective ruling that this transaction would be deemed be the sale of a 
capital asset, the gain therefrom returnable on the instal it basis. At that 
time the foundation had approximately $90,000 worth of assets. In March 1948, 
the Lasdons amended their plan by making the consideration payable by the 
foundation to be the fixed sum of $6 million payable in equal quarterly sums over 
a period of 10 years. 

After studying the case and discussing it with other members of this office, 
I telephoned Mr. Oliphant on August 19 and outlined the above facts. I then 
suggested to him that I thonght there were two possible objections to the desired 
ruling: (a) That under the principle of the Hort case, one could not, by pur- 
porting to sell what was substantially only a right to receive income, even 
though such right were deemed to be property or a capital asset, convert income 
taxable at ordinary rates into income taxable at capital-gain rates, such pur- 
ported sale being simply a discount of future income which should be taxed 
n the same way as the income itself; (b) that in view of tl mited resources 
of the foundation and the consequent necessity that the so-called consideration 
payable by the foundation should be paid almost entirely from the royalties 
to be derived from the American Cyanamid contract, it seemed that the trans- 
action was in reality not a present transfer of the right to receive the American 
Cyanamid royalties in toto, but merely a transfer of the right to receive the 
surplus of such royalties over and above $500,000 for each of the next 10 years. 
It was conceded, however, that the assertion of the former objection would be 
inconsistent with the ruling granted in the Spanel case. Mr. Oliphant stated 
that on my presentation of the case he saw no objection to entering into a closing 


agreement as suggested. 


consideration of 
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I reported the above to Mr. Tietjens, who also indicated that he would have 
no objection if Mr. Oliphant should approve the application. I then called 
Mr. Foley and told him the results of my conversation with Mr. Oliphant and 
Mr. Tietjens. This morning Mr. Tietjens informed me that both he and Mr. 
Foley had talked to Secretary Snyder reporting the substance of my conversation 
with each of them. He also asked that a memorandum of these discussions be 
supplied to him. 

mB. Bi: P. 


Mr. Torin. Did Mr. Foley call you from his oftice to discuss this 
matter ¢ 

Mr. Price. I think not. I think that he called me from Newport. 

Mr. Tosin. I refer you to your memorandum of August 31 on this 
matter, spec ific ally to the second page thereof where you rec ite the 
recent history ot the r quest made by Mr. Lasdon. 

Mr. Price. I state in this memorandum that on August 17 Mr. 
Foley tele phoned me from Ne wport. 

Mr. Torin. Do you want to read that first paragraph there, sir? 

Mr. Price. Reading from page 2 of the memorandum from me to 
Mr. Oliphant, dated August 31, 1948: 


The request of the individual Lasdons, was amended in March 1948, and had 
not been acted on by the Income Tax Unit when the taxpayers requested a 
withdrawal of their request on June 24, and the case was then closed. You gave 
the case to me just prior to your departure on vacation 

The following Tuesday, August 17, before I had examined the case Under 
Secretary Foley telephoned from Newport stating that he had had an inquiry 
from the Secretary and that he desired that I should study the case immediately, 
consult with you by telephone and report back to him on the next day or the next, 
whether you would approve the application. 


Mr. Tosin. Mr. Chairman, | should like to in dud the full text of 

this memorandum also in the record at this point. 
hairman Kean. Without objection, so ordered. 
(The information referred to follows:) 
Avewtst 31, 1948. 

fo: Mr. Oliphant. 
m: Mr. Price 
In re William 8S. Lasdon et al. (A-—419217) 


ly 


rHE FACTS AND THE REQUEST 


In 1941, the Lasdon family group—consisting of about 10 individuals—ac- 
quired from their wholly owned corporation, for the consideration of $10,000, 
certain patents and patent applications relating to sulfadiazine. On the follow- 
ing day they granted to the American Cyanamid Co., an exclusive license to 
exploit sulfadiazine in return for a royalty of 16 percent of the net sales value 
thereof, plus 25 percent of royalties received from sublessees, the license to con- 
tinue for 18 years. On an application made by the Lasdons in 1945, the Bureau 
ruled that the “inventions and the patents, patent applications and contract 
ights pertaining thereto” constituted capital assets, that they had been held for 

we than 6 months, and that gain or loss from the sale thereof would constitute 





g-term capital gain or loss. About a year and a half later the Lasdons estab- 
lished the Lasdon Foundation, Inc., which was to support certain projects in 
medical research In September 1947, this foundation was held to be exempt 


under section 101 (6) of the Code. In that same month, the Lasdons proposed 
to sell to the foundation the sulfadiazine patents and patent applications and 
their contract rights under the contract with American Cyanamid for the con 
sideration of $6,500,000, or 90 percent of the payments to be received under the 
American Cyanamid contract, whichever was the lesser. The foundation would 
assume the Lasdons’ obligation under the 1941 license contract to protect the in- 
entions, and Cyanamid would accept this substitution of the foundation for the 
Lasdons individually. The foundation would be prohibited from selling the 
Cyanamid license contract without the consent of Cyanamid, and the Lasdons 
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would guarantee the foundation's performance of the licensor’s obligations under 
the 1941 contract. On the basis of this proposal, the Lasdons requested a pros 
pective ruling that this transaction would be deemed to be the sale of a capital 
asset, the gain therefrom returnable on the installment basis. In a separate 
request, the foundation requested that its receipt of proceeds under the Cyanamid 
license contract would be tax exempt. In March 1948, the Lasdons amended 
their plan by making the consideration payable by the foundation to be the fixed 
sum of $6 million payable in equal quarterly sums over a period of 10 years. In 
September 1947, when the original requests were filed, the foundation had approx 
imately $90,000 worth of assets. Over the life of the Cyanamid license contract 
the Lasdons have heretofore received from Cyanamid an average of approxi 
mately $1,100,000 annually. 


RECENT HISTORY OF THE REQUEST 


The request of the individual Lasdons, as amended in March 1948, had not 
been acted on by the Income Tax Unit when the taxpayers requested a with 
drawal of their request on June 24, and the case was then closed. You gave 
the case to me just prior to your departure on vacation. The following Tuesday, 
August 17, before I had examined the case, Under Secretary Foley telephoned 
from Newport, saying that he had had an inquiry from the Secretary and that 
he desired that I should study the case immediately, consult with you by tele 
phone, and report back to him on the next day or the next whether you would 
approve the application. 

I did as he instructed, and subsequently learned that on August 13 the case 
had been reopened by a letter from the taxpayer requesting its further considera 
tion. I have since informed Mr. Martin and Mr. Lynch of what has transpired 
There has now been referred to this office by Mr. Martin a proposed letter for 
the Commissioner’s signature refusing to rule on the request of the individual 
Lasdons. This letter has been approved by the Income Tax Unit. 


ANALYSIS OF THE PROBLEM 


There are now pending either in this office or in the Unit 4 cases, in addition 
to this case, all 5 of which involve prospective transactions and have these ele 
ments in common: (a) a “seller” who is a taxpaying individual or corporation ; 
(0) a “buyer” which is a tax-exempt corporation; (c) a “sale” by the first t 
the second of these parties of income-producing property; (d) immediately prior 
to the transfer, the buyer has no substantial amount of assets; (e) provision 
is made for the deferred payment of the consideration by the ‘“‘buyer,” and it is 
obvious that such consideration must be derived from income produced by the 
property transferred, In all of these cases, the “seller” desires a ruling holding 
the transaction to be the sale of a capital asset, the proceeds of which are re- 
turnable on the installment basis. 

The other four cases referred to in the previous paragraph are Robert D 
Sanders, A-420311 ; Glensder Textile Corp., A—421773 ; Avondale Mills, A-423703 ; 
and L. & C. Mayers, Inc. ‘The first 3 of these 4 have been referred to this office. 
The Mayers case is being held in the Unit. he Unit has not recommended 
favorable action on any of these cases. A summary of the facts of these cases 
and of the requested rulings is attached to this memorandum. 

In Johnson v. Commissioner (86 Fed, (2d) 710), a husband had purported to 
give his wife $400,000, and forthwith she had purported to lend the same sum 
back to him at 6 percent interest. It was held that his alleged payments of 
interest to her were not deductible as interest payments. The ground of the 
decision was that there had not been a real gift to the wife and loan back to 
the husband, and that these transactions really constituted merely a proimis¢ 
by the husband to make annual payments to the wife equivalent to the putative 
interest and to make a future gift to the wife of $400,000. 

In A. A. Skemp (8 T. C. 415 (reversed C. C. A. 7, June 8, 1948, 485 C. C. HL, 
p. 9800) ), the taxpayer purported to transfer to a trust for the benefit of his 
family a building which he had theretofore owned, and the trustee (which was 
an independent trust institution) leased the building back to the taxpayer at 
an agreed rental for 20 years. It was heid that the taxpayer was not entitled 
to a deduction for such rental payments on the ground that he did not really 
part with a present interest in the building, but actually transferred only title 
to the building subject to a reserved lease. ‘The putative rental payments, as 
well as title to the building subject to the lease, were gifts made by the taxpayer 
to the trust. 
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ler named and no specific transaction 


\s stated in these memoranda, the Lasdons, in 1947, again asked 
1e Bureau for a ruling that the sale of these properties would be 
treated for tax purposes as a sale of capital assets, and they then 
spe i fie ally stated that the sale in « ontemplation was a sale to the Las- 
don Foundation, and they further advised that the Lasdon Founda- 
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tion would pay for these properties $6,500,000 over a period of | ; 
or I believe it was 90 percent of the earnings from the properties, 
whichever was the lesser. 

After some discussions with the Bureau about the case, they 
amended their application so that the purchase price would cons 
solely of a commitment to pay $600,000 without regard to what t 
earnings of the properties amounted to. That amendment to the re- 
quest, I believe, was made in March 1948. 

The foundation, at the time the request for that ruling was filed, 
had net assets of about $90,000. I don’t remember over what period 
the purchase price was to be paid. It was a substantial period of time. 
I think 10 years. 

Mr. Topin. Mr. Price. to go back to the be O nning of the e events 
which culminated in the request for a ruling, the Lasdons had a family 
corporation which originally held these patent rights; is'that right 

Mr. Price. I think that is correct; yes. 

Mr. Torin. And in 1941 the Lasdon Corp. transferred its rights in 
these patents to the Lasdons, individually ¢ 

Mr. Price. I think that is correct. 

Mr. Topin. For the consideration of $10,000 it least, that is what 
the file shows. 

Mr. Price. Actually, I did note in my memorandum that they 
quired the properties in 1941 for $10,000, and I wasn’t 1 lly aware 
whether that was from their own corporation or not. 

Mr. Tosprn. And immediately thereafter, they old their rieht 
the patents, to the American Cyanamid Co. ? 

Mr. Price. Well, it was not technically a sale. It was a license 

Mr. Toprn. A license? 

Mr. Price. That is right. 

Mr. Toptn. And the consideration for the license was a percentage 
of the net sales made by American ( yal imid on its produ ts ¢ 

Mr. Pricer. That is correct. 

Mr. Tortn. And the income paid by Cyanamid pursuant to this ar- 
rangement had, in the first 6 years, averaged something better than 
$1,000,000 a year, had it not ? 

Mr. Price. I think that is correct; yes. 

Mr. Tostn. Which was taxable to the individual Lasdons at or- 
dinary income rates? 

Mr. Price. That is correct: yes. 

Mr. Torre. And with the high taxes which prevailed in the years 
illion a year would be substantial, 


Veal 


] 
i 





since 1941, the income taxes on $1 mill 
would they not? 

Mr. Price. That is correct. 

Mr. Topix. And the gist of this request for a ruling was to get 
capital-gains treatment or, in other words, substantially reduce the 
tax rates on the proceeds of the transfer to the foundation, 1s that 
ngnt / 

Mr. Price. That 1s correct; yes. 

Mr. Torin. And the terms of the proposed transfer 

Mr. Price. Well, that was on part. It was to get capital-gains 
treatment on whatever the Lasdons received. 

Mr. Tornrn. From the foundation ¢ 

Mr. Price. That is right; yes. 
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Mr. Tosrn. And what they proposed to do was to transfer their 
rights to all of this income to a foundation which was to be controlled 
by them, receiving back from the foundation a portion of the income 
from Cyanamid each year until the total price of $6 million had been 
paid. Is that the transaction ? 

Mr. Price. Well, your last statement, Mr. Tobin, is probably in 
practical effect a very fair appraisal of what the result would be. I 
don’t think it is a precise sts = nent of what they were doing. They 
were transferring not only the right to the income from American 
Cyanamid, but also whatever other rights there were in the patents 
or inventions. Now, I must say, so far as I know, I never had any 
knowledge, or I don’t know thai anybody else in the Bureau had any 
knowledge of what extent, if any, there was any value in the patents 
or inventions, over and above the right to receive royalties from 
American Cyanamid, and secondly, of course, the Lasdons also ac- 


quired a right from the foundation to receive the purchase price from 
the foundation, regardless of whether it came from the proceeds of 
these royalties or not. It was with reference to the difference between 
iny statement there and your statement, that I pointed out that the 
foundation had $90,000 worth of assets at the time the transaction was 
propo edi. 

Mr. Torin. Now. focusing on the foundation for a moment, this 
foundation was held by the Commissioner to be a charit: able founda- 
tion, exempt from the payment of Federal income taxes, under section 


101 (6) of the code, is that right ? 

Mr. Price. Yes, sir; that is right. 

Mr. Topix. And the foundation was, in substance, controlled by 
members of the Lasdon family ¢ 

Mr. Price. J think that ts correct. 

Mr. Tosnrx. And within the limits to which the funds of a 101 (6) 
corporation can be put, they had control of the funds of the founda- 
tion, within such limits? 

Mr. Price. I think that is correct. 

Mr. Tonrn. They could not by any stretch of the imagination use 
the money for themselves, or for anything personal ? 

Mr. Price. I am not aware at the moment of what the terms of that 
foundation, what the terms of the trust were, or the ch: — of the 
corporation under which that foundation was organized, but it was 
a charitable foundation and the assets would have to have been used 


for charitable or educational or religious purposes, and my recollec- 

tion is that within those limits, as you have stated, the Lasdons were 
trol of the disposition : the assets. 

et Tonrn. So that while they were entitled only to use the assets 


‘ purposes contemplated a n the foundation was set up, within 
shoes limits, they and they alone were to say how the money was to 
be used ¢ 

Mr. Price. I think that is correct. 

Chairman Kran. May I ask a question there: 

But, as I understand it, the foundation was to pay the Lasdons ap- 
proximately $6 million for these patents ! 

Mr. Price. Yes, sir. 

Chairman Kean. Then the Lasdons, over a period of years, got 
$6 million. Then, after that, all income from the patents would be- 
long entirely to this charitable corporation to be used for whatever 


t 


yurpose was set out for the chai table foundatio 
pur] 
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Mr. Price. That is correct. Anything accruing from the patents 
or license contracts became the property of the foundation in the first 
instance. Then the foundation was obligated to pay the Lasdons 
successive installments on this purchase price of $6 million. Now, 
to the extent that the royalties exceeded those installments, the founda- 
tion would retain it and use it. 

Chairman Kean. Immediately ? 

Mr. Price. Yes, sir. 

Chairman Kean. Have we brought out what those payments were? 

Mr. Tortn. In the 6 years prior to the application for the ruling, 
the payments had aver aged $1,150,000 a year. 

Chairman Kran. And what was the arrangement with the founda 
tion ? 

Mr. Tostn. The foundation was to pay $600,000 a year for the next 
10 years. The patents at that time had only 11 years to run—6 years 
had gone by by thistime. So that, after having paid off the purchase 
price, there would only be 1 year left on the useful life of the patents. 

Chairman Kean. If the foundation had $1 million out of it in a 
year, the foundation might have received $200,000 or $300,000 a year 
during the 10 years? 

Mr. Tosrn. Yes: but the foundation also had to assume the risk that 
the payments from American Cyanamid might not be at the rate that 
they had been. 

Chairman Kran. They agreed to pay the $600,000 in any case ? 

Mr. Tosrn. They agreed to pay the $600,000 in any case, under the 
amended request. 

Mr. Byrnes. Do we know that there were any other assets in the 
foundation that would enable them to pay the $600,000 in the event 
the payments on these patents were not forthcoming ¢ 

Mr. Price. My memorandums indicate that at the time the request 
was filed, the foundation had $90,000 worth of assets. Now, in what 
form those assets were held, I don’t know. 

Mr. Byrnes. From the information we have, then, it would appear 
that if the income on these patents was not forthcoming in the amount 
of at least $600,000, in effect, nothing would have been paid to the 
Lasdons individually from this trust, because the trust had no assets 
which would be income producing in amount sufficient to make any 
payments to them 4 

Mr. Price. That is right, except to the extent of this $90,000, and 
the possibility, I suppose you might say, that from some source or 
other, the foundation would receive other funds through contribu- 
tions, or any conceivable possibility. 

Mr. Byrnes. Being limited to $90,000 in assets, it would be rather 
difficult to make that $90,000 produce annual income of $600,000, 

Mr. Price. Well, obviously, at the time of the transaction, assum- 
ing that $90,000 was the amount of assets that the foundation had 
at that time, the sellers had as security for their purchase price just 
the property which they transferred plus $90,000. 

Mr. Tostn. The only security for the money which they hoped to 
get was the right which they had before the transfer to this income 
from American C yanamid ¢ 

Mr. Price. That is correct. 

Mr. Tortn. When this matter was assigned to you, Mr. Price, how 
did you conclude on it? 
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Mr. Price. I talked to Mr. Oliphant on the telephone about the 


\ugust 19, 1948, and act ally t he ease wasn’t decided at that 

,asa result of that conversation; and after Mr. Oliphant’s re- 

tun rom his vacation, I wrote him a memorandum on August 31, 
y conclusion was that I did not think we should issue a 

Mr. Tosrs. Why did vou think that the ruling should not be issued ? 
Mr. Price. I gave two reasons in this memorandum. I beg your 
par In this memorandum I gave one reason for it. It was, en- 
Cl lly speak cr the reasol whic 1 has just been pointed up byt he 
this hearing, that since the buyer held only a relatively 

unount of assets, other than the assets being transferred as a 

part of the transaction itself, I thought that the seller was hardly 
rect \ o enough as a result of the t ction. so that this could 


fairly be termed a sale or exchange, within the meaning of the law, 
for whic] Ca] ital oains treatment was provided. 
Mr. Tonrn. Why did you not feel that this qual fied as a sale within 


thie rOovVIsions 4 
M ; Price. For the reason that the buyer held a relatively small 
f assets other than what was being transferred to the buyer 
part of this sale itself, and the buyer, not being an individual, and 
not | ne a prol hitmakin YF Corpor ation, did not, pre vet rally speaking, 
have \ potentiality of earning other income ex he from properties 
being transferred, so _ I felt that probably the fair appraisal of 
the situation was that t] ellers were getting very little out of the 
act that they did: ot have before the transaction was entered 

int 

Mr. Torry. Putting it another way, Mr. Price, could you not look 
this transaction as an attempt to transfer the right to receive a 


portion of your income, report part of your income which you have 
in fact retained, as capital gains, rather than at ordinary income 


rate 

Mr. Price. Well, I think that I thoug] ht of the case at the time— 
and I suppose anybody naateitied with the case would not question 
it—that tax considerations were a very important part of the trans- 
action in the minds of those proposing it. I did not intend, I am 
sure, to base my own opinions or reasons in regard to the case, on 
whether the taxpayers were or were not seeking a tax advantage out 
of it, because ] did not think that was a controlling factor one way 
or the other. 

Now, it is true that the property involved here was a property 
which larg ly consisted of license contracts with American Cyanamid, 
and th ose license contracts, year by year, produced ordinary income 
for whatever their duration was; about 11 years, Mr. Tobin has said, 
were = on the contracts; and those roy: altie 's, If received as roy: alties 
in American Cyanamid, would be taxed as ordinary income. 

When I first said that I had given two reasons, that was one reason 
which I had —— in my earlier telephone conversation with 
Mr. Oliphant, but it was true, as I was aware at that time, that there 
had aes in at least one case a ruling by the office, issued I think 


within a year prior to this time, involving a similar situation in the 
sense that t was a sale of patents, and underlying license contracts, 


which would have the effect of comminuting royalty payments into 
installment acedale on a purchase price; and in this previous case, 
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the sale, however, was to a business corporation, which had a 
stantial amount of other assets and the office had held that it was a 
valid capital-gain transaction, and, insofar as this particular case 
involved what you might eall the conversion of ordinary income 
into capital cain. there w Lp yrecedent in the office which, although 
I once referred to it and qu iestioned it. I did not cite In my Aus ust 51 
memorandum, because I felt that the Spanel decision had laid down 
an office precedent on that point. 

Mr. Torin. But you felt that the Spanel decision was distinguisha 
ble here because the corpor: ition in question there was one which had 
substantial assets ? 

Mr. Price. That is right. 

Mr. Tortx. Mr. Chairman, the Spanel decision was a request for 
a ruling made by a man named Abraham N. Spanel, who was presi 
dent of the International Latex Corp., and that corporation was one 
which was substantially controlled by him and members of his family. 
It was a very large va ition, with substantial assets. 

He proposed t o transfer the right to income of the same general 
nature as that involved here, to the corporation, in return for a tol 
chase price to be paid over a period of years. He requested a rulin 
that that purchase price be treatable by him as a long-term capital gai 
reportable on the installment basis. 

This ruling was requested by Mr. Sp: inel to that effect, and the then 
Chief Counsel of the Bureau, Mr. Wenchel, concluded that the ruling 
should not be issued and accordingly the office at that time dented 
the request. About a year later the same ruling was requested again 
by Mr. Spanel and this time it was ap proved | yy Mr. Oliphant and 
issued. Mr. Price has said that even considering that as an office 
precedent, the Lasdon case was different in that at least the Inter 
national Latex Corp. had the capacity to pay Mr. Spanel even if these 
rights which it received did not pan out. 

Well, you recommended to Mr. Oliphant, Mr. Price, that this Lasdon 
ruling be adverse; is that right ? 

Mr. Price. That is right. 

Mr. Byrnes. At this point could you tell us, Counsel, at about what 
tax rate these funds would be taxed if taxed as ordinary income for 
these individuals? 

Mr. Tosrn. I can say as to 1947 and 1948 rates. Under income-tax 
rates effective in 1947 the total tax to the members of the Lasdon 
family—and this income was spread among 10 of them—would have 
been about $858,000. Under the 1948 act that. would have been about 
$100,000 less, or about $755,000. 

Mr. Byrnes. What I want to get is the comparison in that tax lia- 
bility on the basis of what it would be as ordinary income and what 
it would be as capital gains? 

Chairman KEan. Twenty- five percent of $600,000. 

Mr. Toptn. We have made some computations on that. I think 
what you want to know is how much was the net cash difference to 
the Lasdons after taxes, by virtue of this ruling? 

Mr. Byrnes. That is right. 

Mr. Toprn. If you take the 1947 rates, the net cash benefit to the 
Lasdon family as a whole was approximately $1,000,000, even though 
they gave up the rights to this $1,100,000 a year. 
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Under the 1948 rates, it was about half that. or one-half million 
net cash. 

In addition, besides the tax saving, they had control over the assets 
of this foundation, and had the right to disburse its funds for chari- 
table purposes. 

Mr. Byrnes. In other words, those moneys going into the founda- 
tion which are not paid over to the Lasdons individually, under the 
contract, would have a nontax status by reason of being income to a 
charitable trust ? 

Mr. Tosry. That is right; and a ruling was subsequently issued to 
that effect. 

Chairman Kran. When you say $1 million, was that $1 million for 
that 1 year? 

Mr. Tosrn. No, sir; over the 10-year yeriod. 

Mr. Chairman, I understated the tax saving, or the net cash benefit 
on the 1947 rates. It would be more nearly $1,500,000 if the 1947 
rates were to apply, because, you know far better than I that we have 
had several different tax rates during this period. 

Chairman Kran. Then were you also mistaken in saying that the 
next one wi as only $500,000 ? 

Mr. Tosrn. I do not think so. 

Mr. Price. Income splitting made the difference in 1948. 

Chairman Kran. The reason for the reduction from $114 million 
to $500,000 was the fact that in the Knutson bill which was passed, 
you had split income tax, so that husband and wife could split the tax. 

Mr. eye Mr. Price, you advised Mr. Oliphant in writing on 
August 31, that you wouk i deny the ruling; isthat right ? 

Mr. Pare g. That is right. 

Mr. Tostn. Subsequently, however, the ruling was issued ? 

Mr. Price. That is right. 

Mr. Torry. In your memorandum to Mr. Oliphant, did you point 
out that the Lasdon case was but one of several such cases whic h were 
then pending in the office 2 

Mr. Price. There were pending in the Chief Counsel’s Office, or in 
the Income Tax Unit, at that time, 3 or 4 other cases, that were some- 
what similar to the Lasdon case. 

Mr. Torin. Mr. Chairman, I would like to read one paragraph from 
Mr. Price’s memorandum here. This is in his memorandum of August 


There are now pending either in this office or in the Unit— 
and by that you meant the Income Tax Unit of the Bureau, I believe— 


There are now pending, either in this office or in the Unit, 4 cases in addition to 
this case, all 5 of which involve prospective transactions and have these elements 
in common: 

(a) A “seller” who is a tax-paying individual or corporation; 

(b) a “buyer”, which is a tax-exempt corporation ; 

(c) A “sale” by the first to the second of these parties, of income-producing 
property ; 

(d) Immediately prior to the transfer the buyer has no substantial 
amount of assets; 

(e) Provision is made for the deferred payment of the consideration by 
the “buyer” and it is obvious that such consideration must be derived from 
income produced by the property transferred. In all of these cases the 
“seller” desires a ruling holding the transaction to be the sale of a capital 
asset, proceeds of which are returnable on the installment basis. 


1HN"" 
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The other four cases referred to in the previous paragraph are Robert lL). Sanders 
nsder Textile Corp., Avondale Mills, and L. & C. Mayers, Ine. 

‘The first three of these four have been referred to this office The Mayers case 
is being held in the Unit. The Unit has not recommended favorable action on 
any of these cases. 

A summary of the facts of these cases, and of the requested rulings is attached 
to this memorandum. 

Ultimately, Mr. Price, rulings were denied in the other four cases 
were they not? 

Mr. Price. That is correct. 

Mr. Tonrn. Are you familiar with the facts in the Sanders case / 

Mr. Price. I am, generally; yes. 

Mr. Tostn. Will you state for the committee please, what was 
involved there ? 

Mr. Price. Mr. Sanders was, I think, majority stockholder of a 
number of different corporations. I am not familiar with what thé 
nature of the business was. He had caused a charitable corporation 
of some type to be organized. He proposed to se 1] the stock of the 
several corpors tions, several business corporations, to the charitable 
corporation, which was originally for a consideration, I believe, of 
$8,000,000 payable over about a 15-year period. 

My recollection is that othe? the terms of the transaction, he would 
receive interest-bearing notes sec vag by a lien on the properties sold. 

Later, I think in the fall of 1948, when no ruling had been issued 
on his case at that time, he modi fe d his so. gi so that the prospective 
sale would involve the stock of only one of the business cor om) itions., 
and the purchase price would be about $800,000 for that stocl 

At the time the sale was proposed the transfere charitable corpo- 
ration had some assets; I don’t remember now how much. 

It was also an element of this case, I think, that Mr. Sanders was 
a trustee of the charitable corporation to which the sale would be 
made, and he was also a director of the business corporations whose 
stoce *k was bei ing sold, an cd | he was also the principal otheer of the cor 
porations whose stock was being sold, and I know that it was contem- 
plated in that transaction—although I am not certain as to what 
extent it was a part of the contract itself—that he would remain in 
the same capacity with the business corporations after the sale as he 
was before the sale, other than being the owner of the stock of the 
business corporations. 

Mr. Torry. In other words, Mr. Sanders was proposing to sell 
income-producing property to a charitable foundation to be controlled 
by ban! and was to be paid essentially a purchase price spread over 

1 period of years, and the foundation was to get its income to meet 
dhane obligations out of the income-producing properties which he 
had transferred ? 

Mr. Price. That is correct. 

Mr. 'Tostn. The income-producing property in this case being stock 
in a closely held corporation ? 

Mr. Price. That is correct. 

Mr. Torrn. You felt that this case was analogous to the Lasdon 
case in those respects; is that right? 

Mr. Price. That is correct. 

Mr. Topstn. The orig nal ap yplic ation by Mr. Sanders was made on 
December 2, 1947. The request was amended on December 7, 1948, 
and on March 16, 1950, the Commissioner of Internal Revenue wrote 
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the taxpayer and advised him that the Bureau would refuse to rule 
on tl stra action. 
The ruling in the Lasdon case was issued on October 22, 1948, some 
years previously, while this request was still pending. What were 
the facts in the Avondale Mills case, Mr. Price? 
Mr. Price. The Avondale Mills case involved a business corpora- 
tion in Alabama which the Comer family were the principal stock- 
lders of My) understanding is it was a closely held corporation, 


l 


ough perhaps not even the majority of the stock was held by one 
lividual. It was in the textile business. 

The proposal was that the assets of that corporation other than the 

} rocessed Cotton s iould be sold to, I thi k. nt business corporation 

»>ve orga dd. on which id be ‘] roanized, by the Avondale Foun- 
qation, the Avol dale I: i} dat on ben ya charitable or educational 
foundation and exempt under 101 (6). 

The sale price was to be the book value of the assets sold. I don’t 
know what that price would have amounted to in dollars. J don’t 
know at the moment what down payment would be made, if any, and 
I don’t know what assets the Avondale Foundation or its newly or- 

nized subsidiary had, although I know that if they had any, I 
think they had assets, but I am sure that they were relatively small 
compared to the value of the properties being purchased. 

Mr. Tontn. Well, the files of the Bureau indicate that such chari- 
table activities as the foundation had been engaging in would have 
to be curtailed until they had made these payments, even after they 
vot this additional income produ Ing property. So ] think you are 
right on that. 

Aga hh. th S was an attempt to sel] mMcome producing property to a 
charitable foundation, the seller, being paid the sales price out of the 
income, and the request was that the proceeds be given a capital-gains 
treatment. That is right, Mr. Price, it is not ? 

Mr. Price. That is right; yes 

Mr. Tosrx. On April 6, 1950, Damiel A. Bolich, Acting Commis- 

oner, ndvised the taxpaver by letter that the Bureau would refuse 
to give the corporation the ruling which it sought. 

What were the facts in the Glensder Corp. matter ¢ 

Mr. Price. This was another case which was similar to the ones 
which have been discussed heretofore, in the sense that it involved the 
sale of stock of the corporation to a charitable institution where the 
charitable institution had a relatively insubstantial amount of assets 
at the time of sale, and the promise on the part of the buyer to pay 
a purchase price in installments over a period of years. 

My recollection is that in the Glensder case there was a very small 
amount of assets held by the buyer. 

Mr. Tonrn. It was only $1,000. 

Mr. Price. Yes. 

Mr. Tosry. And this foundation with $1,000 in assets was con- 
tracting to pay $6 million for the stock of this corporation ? 

Mr. Pricer. Yes. 

Mr. Torin. And for the same reason, you objected to the ruling in 
this case ? 


Mr. Price. That is right; yes. 


INTERNAL REVENUE INVESTIGATION 1379 


Mr. Torry. On November 17, 1948, Mr. Price, you sent a memoran- 
dum to Mr. Oliphant with respect to the Glensder application. Are 
you familiar with that memorandum ? 

Mr. Price. What date was that? 

Mr. Torin. November 17, 1948. I can read you an excerpt from it. 

Mr. Price. I don’t remember at the moment; no. 

Mr. Tosin. You said: 

On the basis of the ideas discussed by us in the preparation of the Lasdon 
memorandum, this is a bad case. 

Mr. Price. I remember now that statement. 

Mr. Toprn. On June 6, 1949, the attorney for the Glensder Textil 
Corp., advised the Chief Counsel of the Bureau that the request for 
the ruling would be withdrawn. The file indicates that had the 
request not been withdrawn, the ruling issued would have been un- 
favorable. In fact, you stated in your memorandum, Mr. Price, 
that— 
the Interpretative Division has proposed an unfavorable ruling and I have 

nitialed the proposal 

The last of these four companion eases, Mr. Price, is that of L. & ¢ 
Mavers, Inc. What were the facts in that case ? 

Mr. Price. L. & C. Mayers was, as I recall, a retail jewelry con 
cern, incorporated. I think it was owned by two brothers and their 


wives. The stoc k was owned by two brothe TS and their wives. The 5 
proposal was that the stock would be sold by the owners to a ne W wily 
organized business corporation which had been incorporated by a 


charitable institution. 

As I recall it, the purchase price in that case was $3 million. 

Mr. Torin. That is right. 

Mr. Pricz. Payable over 10 years, and there was paid into the 
purchasing corporation by its organizers, I think, $60,000. I am not 
sure about that figure, but that may be too large. It was several 
thousand dollars, which would be a down payment on the purchase 
price, and the balance would be paid, I believe, over a period of 
10 years, in installments. 

Mr. Torry. I think it was not paid into the corporation, but rather 
loaned to it. 

Mr. Price. I think that is correct. 

Mr. Topsrn. And in this case also you felt that an adverse rulin 
should be issued ? 

Mr. Price. That is right; yes. 

Mr. Torin. On the same basis as in these other cases? 

Mr. Pricer. Yes. 

Mr. 'Tosry. On March 17, 1950, the taxpayer’s counsel were advised 
by Commissioner Schoeneman that the Bureau would refuse to issue 
the ruling requested in this matter. That case had been pending 
since June 21, 1948, or before the Lasdon aii was issued. 

Mr. Price, I take it from the analysis which you made of these 
5 cases that you felt, insofar as the question of capital-gain treat- 
ment to the individual taxpayers concerned was involved, that you 
would refuse to rule on each of those 5 cases or would rule adversely 
to the taxpayers? 

Mr. Price. I think that was the substance of my memorandum to 
Mr. Oliphant on August 31, 1948. 
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Mr. Tortn. The files of the Bureau indicate, however, that the 
Lasdon ruling was issued and the other four were denied. 

Mr. Chairman, I would like at this point to read into the record 
some excerpts from the Oliphant log relating to this matter. 

Mr. Byrnes (presiding). Without objection, that may be done. 

But before we go into that, could I inquire as to whether this ruling 

the Lasdon case was pul lished ¢ 

Mr. Pricr. No, sir. 

Mr. Torrn. No, sir; it was not. 

Mr. Byrnes. So there was no public notice that in this particular 
instance, under these sets of facts, the Bureau did agree to the request 
of the t axpayer 

Mr. Tonin. That is right. There was no indication except to this 
particular taxpayer. ‘The other four presumably never knew that 
Lasdon had gotten his ruling. 

Mr. Byrnes. Were any of the other rulings published ¢ 

Mr. ‘Tosin. No. So far as I know; no, sir. 

Mr. Byrnes. There is one ruling to which you earlier referred, and 
lit as one of the prec edents in the case. 
rice. The Spanel case. 
yrRNEs. That was published ? 
r1cE. No, sir 
syRNES. None has been published ? 

Mr. Price. No, sir, Mr. Congressman. Only a very, very small 
proportion of the rulings issued by the Bureau are published. 

Mr. Byrnes. Do I understand correctly now that that has been 


] 19 
Changed ¢ 

Mr. Torrn. They are publishing substantially more than they did, 
Mr. Cha an. We received information from the Commissioner 





that he published in the first 5 months of this year more rulings 
than were published during all of last year, and it has been announced 
that a much more extensive program of publication than formerly 
was the case would be followed. In terms of numbers, at least, it is 
more ext ve: the number of rulings published as compared to those 
issued, however, s till seems very small. 

Mr. Byrnes H is this matter been in court at any time? Has there 

on on this general proposition ¢ 

Mr. Price. I don’t know of any case in court where the Bureau 
sought to deny capital-gains treatment to a transaction on the grounds 
t it was not a real sale solely because the purchaser did not have 
any assets. I don’t know of any such case. 

Mr. 3 rnes. Nobody ever took the denials to the Tax Court either? 

Mr. Price. No, sir: at least there has been no decision on them, and 
I don’t thi nk any are in the courts. 

. Byrnes. And there had not been at the time of these rulings? 

Mr. Price. No. 

Mr. Tosin. I might say, Mr. 7c hairman, that some years previously 
there had 5 a case in the Tax Court where the issue of the tax 
treatment of : ae this type was involved, where the transferor 
had sold or li aed | very substantial corporation with his patent 
rights in the sees. , and in that case the taxpayer had prevailed 
in the Tax Court over she e question of capital gains, as against ordi- 
nary income. T] vas no charitable institution involved, and the 


ever b en Af urt lec] 


tha 
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corporation there, which was the United States Rubber Co., caused 
nobody to dispute the fact that they had assets. 

However, that case, even under those circumstances, was one which 
troubled the Chief Counsel’s office and, in fact, at the time that this 
matter and these rulings were being considered the Treasury Depart 
ment or the Chief Coun el’s office wis tryl xr tO ad ‘ide ts pe L1G y 
on the Myers case, and, after the Lasdon ruling was issued, with 
drew its previous acquiescence in the Myers case and just put every 
body on public notice that it would press for taxation at ordinary 
income rates 1n transactions of this kind. 

With reference to the Oliphant log entries, Mr. ¢ liphant, in addi 
tion to the transcript of telephone conversations, had a practice of 
dictating memoranda of conterences, which were placed on green 
sheets of paper in his log, and he referred to them as “green sheets 
and a green sheet was included whenever a decision of any impo! 
tance was taken and he wanted a record of it. 

One such green sheet, dated September i7, 1948, reads as follows: 


“5 


9:05—Appointment Fred Martin’s office, William S. Lasdon 


Fred Martin was at that time the Assistant Commissioner, Tec] 
nical, 

Conference with Fred Martin re William §S. Lasdon, sale of capital asset 
sale to foundation. 

We are going to go ahead on Lasdon and try to hold the lire on the others, 
if we can. 

Five days later Mr. Oliphant telephoned Mr. Lynch, and a portion 
of that conversation reads: 

On Lasdon, I took it to the Commissioner and got it signed. I called his « 


and left word it would be mailed. I don't th 
others. 


nk we can hold the ne ¢ Lie 


In fact, however, he was able to. 

After the ruling with respect to the capital-gains matter had been 
issued to the individual taxpayer, Mr. Price, did the founda l 
apply for a further ruling with respect to the tax consequences of the 
receipt by it of these royalties ? 

Mr. Price. My recollection is that it had applied for that ruling 
at the same time that the individuals applied for the capital-gains 
ruling, and my recollection is that a favorable ruling was issued to 
the foundation holding that the royalties would not be taxed to the 
foundation, or that it wouldn’t lose its exemption by reason of this 
transaction. 

Mr. Tobin. That ruling, Mr. Price. wa issued on Novembe1 et), 
1948. The matter of the advisability of issuing that ruling had been 
submitted to the Chief Council’s oflice for advice, and the Chief 
Counsel, by date of November 30, 1948, had advised the Deputy Com- 
missioner in charge of the Income Tax Unit that it would be proper 
to issue this ruling. 

On that memorandum, however, Mr. Oliphant wrote the following, 
in his own handwriting: “This approval applies only to this case.” 
Signed “C. QO.” 

Why would that be written on there, Mr. Price? Do you know? 

Mr. Price. I don’t know. I don’t know that I have seen that. 

Mr. Torin. I will show you a copy of it. 

(Document handed to the witness. ) 


110 
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Mr. Price. What I would interpret that to mean is that in any 
subsequent case that was similar to this one, no action should be 
taken on it by the oflice, merely on the basis of the action in this 
case, but that it should be referred to the Chief Counsel personally. 

Mr. Torin. In other words, this was not to be a precedent in other 
cases ¢ 

Mr. Price. That is right. 

Mr. Tosrn. Even though it had received the approval of the Chief 
Counsel ¢ 

Mr. Price. Yes. I might say that words to that general effect, 
or expressions to that general effect might frequently have been used 
with respect to cases which were borderline cases, where the Chief 
Counsel or some other member of the oflice wanted to make sure 
that no attorney in the office jumped to a conclusion that because 
the case was similar to it, that it should be decided the same way. 

That is, the issue involved in this case is, in a sense, not a legal 
issue. It is a factual issue. The rule of law that is to be applied 
to sales is one thing and the rule of law that is to be apphed to 
something that is not a sale is another thing. 

Chairman KEAN (presiding ; Why should not one taxpayel be 
treated like another ¢ 

Mr. Price. There is no question about that, Mr. Chairman. 

Chairman Kean. It seems to me that you say there should not be 
i precedent and it leads to the inference that there should be special 
treatment of this taxpayer. 

Mr. Price. Mr. Chairman, I am just trying to rebut the inference. 
I am not trying to say what was in Mr. Oliphant’s mind. I have 
no way of knowing what was in his mind, but I am just trying to 
point out for the benefit of this committee that issues such as that 
involved in these cases are not they are issues that arise in cases 
where there are no two cases that are exactly alike. 

[ am not saying to you at the moment that I think that the Lasdon 
case should have been treated differently from the other cases that 
we have discussed. I am just saying that they are the type of case 
Where you are Inevitably going to get some cases which are pretty 
closely similar to others, and between which you will have to draw 
a line and put some on one side and some on the other. There will 
alway ; be differences. 

If these had all been handled the same way, and if a ruling had 
been granted in all of these cases, there would have come up other 
cases like it where we would have undoubtedly denied rulings. 

[ am just suggesting at the moment that the fact that the Chief 
Counsel inserted a caveat on this ruling did not mean, or at least it 
did not necessarily mean, that he was saying, “We will treat this 
man this way because he is Lasdon,” or for some other immaterial 
reasons, “and other people other ways.” 

Mr. Torry. I think your point was, Mr. Price, that it did not 
necessarily mean that, and you want to make that clear. 

Mr. Price. That is right. 

Mr. Torry. Mr. Price, so far as the income-tax consequences to the 
indiv iduals involved in these 5 requests for rulings, would you not say 
that these 5 cases were substantially identical / : 

Mr. Price. No; I would not say they are substantially identical. 
I would say they are very closely similar. 
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Mr. Torry. That is good enough. 

Mr. Price. Well, I think there is a very great difference between 
those two descriptions in the cases. As I said a moment ago, there 
are lots of different types of cases that give rise to the question of 
whether there has been a sale or not. One type of case is a case 
where the buyer doesn’t have many assets. Another type of case is 
a case where even after the so-called sale, the seller still retains a 
certain amount of control over the property sold. 

Now, an illustration of that type of case _ the cases where the 
seller sells the property to the buyer and the buyer leases it back to 


the seller. ‘Those cases, sales and leasebacks, have been in the courts. 
There have been maybe 10 of them in the courts in the past 3 or 4 
years. 


Some of those cases have been decided in favor of a bona fide sale. 

Some have been decided against a bona fide sale. 

I would hesitate to say that each and every one of those court deci 
sions that went one way is contrary and irreconcilable with each that 
went the other way. 

Mr. Tosrn. Let me put it this way: With respect to the issue of 
whether or not there had ever been a sale, would you not have held 
and did you not hold in each of these five cases, to wit, that there was 
not a sale? 

Mr. Price. I advised that rulings should be denied in all of those 
Cases. 

Mr. Toprn. And as to the second point that you mentioned, the 
problem of control over the property sold, the Lasdon case was the 
least objectionable of the five on that one point, was it not ¢ 

Mr. Price. In respect to that point, the Lasdon case involved prop 
erties which, so far as I could tell, the element of control was really 
immaterial. These were, so far as I know, entirely inert properties. 
These were patents, which I believe had been entirely licensed to 
American Cyanamid Co. There wasn’t anything that the element of 
control meant to the owner of those patents. It was immaterial, 
really, who had control. 

Consequently, I do think that a reasonable point can be made with 
respect to the Lasdon case, that in that case the sellers did not retain 
any control over the property transferred which meant anything. 

Now, that point could not be made of the Sanders case, and it 
couldn’t be made in the Avondale Mills case, and I don’t think it could 
be made in the Glensder case. 

In the L. & C. Mayers case I don’t think that point could be made 
initially, because my recollection is that L. & C. Mayers, who ran the 
business, were going to have an employment contract with the pur 
chaser, so that after the sale the ‘y would still be, as employees of the 
purchasing corporation, running the business. 

Now, it is true that later, the L. & C. Mayers case—that proposition 
was modified, so that L. & C. Mayers would have an employment con- 
tract only for a limited period of time, and it would be terminable by 
the purehs ser 

So that, as respects to the element of control, I couldn’t say that the 
taxpayer had a better case in Lasdon than the taxpayer had in Mayers 
after the change was made in the Mayers case, but I do think there 
that he did, relative to the other two cases. 

Mr. Tostn. The issue is, in fact, irrelevant in the Lasdon case. 
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Mr. Price. It is irrelevant in the Lasdon case but not in the other 


Mr. Topix. But even in the other 4 cases, your views as to the bona 
fides of the sale within the provisions of the code, disposed of each 
of the 54 

Mr. Price. If you accept the proposition which I sugg 
memorandum of August 31, that where the buyer is a charitable insti- 
ution, or any kind of an institution, for that matter, with no sub- 
antial amount of assets relative to the properties being purchased, 
you don’t really have a sale in a bona fide sense. 

if you accept that proposition, the cases would all be disposed of 


reested in my 


{ 


the same Way. 

Mr. Tonin. And, therefore, you should, if you deny a ruling in the 
ther +, you should have denied lin this case 2 

Mr. Price. No; that doesn’t follow, because the other cases also had 

them, at least until that amendment was made in L. & C. Mayers, 
the other 4 cases all had in them this question of control, which was 
to the point on the basis of which I had advised against a ruling in 
he Lasdon case, but was another point that might have been raised 
0 object toa favorable ruling in those other cases. 

Mr. Tosin. If anything, the presence of the control problem made 

other four more objectionable? That is what I was getting at. 

\ir. Price. Yes: that is right. 

Mr. Tostn. The legal memorandum which was furnished to the 
Income Tax Unit in justification of the ruling which was issued to 
Mr. Lasdon, that portion of the memorandum which dealt with the 
objection made by you on August 31, contained this reasoning, trying 
fo 1ust ry the argument that a ale had in fact taken place ; the first 
eason 1s this—and I will read it entirely: 

As to the second of these questions, it is true that the purchaser does not 
previously have a large amount of assets relative to the amount of consideration 
) be paid, and each installment of the consideration will in all likelihood be paid 
ut of current receipts from payments made on the license contracts. 

Che first reason advanced is: 


However, the consideration is not by the terms of the contract payable from 
hat source only, nor is its amount made proportionate to the amount of such 


recelprs 


Now, as a matter of fact, Mr. Price, it was known to the Bureau 
that there was no other source from which the Lasdons could be paid. 
Is that not so ¢ 

Mr. Price. Not unless the foundation got money from other sources. 

Mr. Tosry. That was not known to the Bureau at that time. There 
was no indication that that would happen ¢ 

Mr. Price. That is right. 

Mr. Tosrn. Then this reasoning was also advanced: 

Moreover, no mortgage or other rights are to be retained in the specific prop- 
erty transferred. Subsequent to the transaction the sellers will hold a bare 
ereditor’s claim against the purchaser in place of their present right against 
({merican Cyanamid. In the event of the purchaser’s insolvency, assuming it 
vill have contracted other obligations, the practical difference between the two 
rights would prove to be much more than an illusion or a legal fiction. 

Now, on that point, in fact the Cyanamid royalties were the basic 
source of income for the 10 members of the Lasdon family: is that not 


oO * 
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Mr. Price. That is right. 

Mr. Torrn. Would it be likely that the Lasdon family, controlling 
this foundation as they did, would so manage its affairs as to endanger 
its only source of income? 

Mr. Price. I don’t have any knowledge on that any more than any- 
body else that knows the facts of the case. Of course I wouldn’t say it 
would be very likely. 

Mr. Torry. The suggestion is made that that foundation may be so 
badly managed that the Lasdons’ night to in ome May be jeopardized. 

In view of this fact, that it would be the Lasdons who would control 
this foundation, I was wondering about that. 

Mr. Price. That point has just this significance: that before the 
sale, 1 suppose the situation was that each individual Lasdon had his 
property ownership, and he had a share and his right to a share of the 
royalties. Now, I don’t know exactly how—and in fact I have only 
the vaguest knowledge of how the foundation was managed, but at any 
rate, as regards any given individual Lasdon who, prior to the sale, 
had certain existing property rights, after the sale he might not have 
anything at all to say about the management of the funds of the 
foundation. 

Now. of course, they are members of the same family, I presume a 
number of Lasdons, but the legal situation and to an extent the practi- 
cal situation of certain of those individuals who made that sale was 
substantially modified. 

Mr. Topin. Well, again, in a technical sense, but the dominant mem- 
her of the Lasdon family and the principal recipient of this income 
was also the controller of the foundation, so to that extent, at least, 
ihere was not much danger of insolvency. 

Mr. Price. Mr. Tobin, you pointed out that there were a number of 
Lasdons who owned a piece of these contracts. My point is just this, 
and it is a limited point, and I am not trying to prove everything in 
the world by this : 

If there are 3 ] 
might not have the same control over his property that he had before. 

Chairman Kran. You did not write the justification of the opposi- 
tion to your views; did vou? 

Mr. Price. Yes, sir; I did. 

Mr. Tosrn. How did that happen, Mr. Price? 

Mr. Pricr. After I had written Mr. Oliphant the memorandum of 
Augu t dl, we had discussions about the ease, and I don’t have any 

liseussions. ex¢ ept that after hav Ing di scussed 


his sionature. TO 


eople who got $300,000, all put in one foundation, one 


records of those verbal ( 
the case with him I did write a memorandum for 
be sent to the head of the Income Tax Unit which is the part of the 


sureau that reviews rulings, advising that a favorable ruling should 


be issued. 
Chairman Kran. What are the circumstances of that? Did you 
make up your own mind to change vour views or did someone tell you 


to write a memorandum changing your view S¢ 
Mr. Price. Well, I was assistant to Mr. Oliphant. If he wanted + 
memorandum, he asked me to write it and I wrote it for him. 
Mr. Chairman, I would not now say that he directed me to write 
the way I wrote it. I know that I discussed t] 
case with him. I know that his views, as they were ultimately de 


this memorandun 


} } 


QN01 ' T & 
md I ) ) 
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were contrary to the views that I expressed on August 31. I know 
that once his views became known to me my function in the case, ex- 
cept for preparing whatever papers were necessary to dispose of the 
case, was to advise ic. of what my views oe and to give him any 
1formation I could about the cases, and, when his views had been 
veached, my function had been discharged. 
Chairman Kean. So, whatever views Mr. Oliphant had, it was 


vour job to put them into writing in this cas¢ 


Mr. Price. Yes, 1 think so. I would not say as a unive rsal matter. 

If there was a case in which the Chief Counsel said “Write up a 
memora lum” that clearly and oby ously 1] anybody's viewpoint iS 
100 percent illegal: thi s one thing 

( rl Kran. But where there was some sort of margin and some 
pos ble questio} of doubt. you col ld do that ¢ 


Mr. Pricer. If he wanted it one way, he was the one who had the 
authority and responsibility, and my job was to help him. 

Chairman Kean. And if you did not write things that 
you Wo ild have probab le =f your lob ? 
, Mr. Pricer, Yes, sir: that is right. 

Mr. K G —— Is not ne unusual for at ttorney to be able to 


he wanted, 


take eit aaa . 
Vir Pri EK. | “eae eC] ‘Ol d that. 
Mr. Tortx. We have one other of the series of cases in which the 


me attorney prepared alternative memorandums on the case, one 

Yi and ons No.” 

Mr. Price, as a matter of fact, you maintained your position when the 
Git der matter came 1 p a me nth or so later, as indicated by your 
memorandum of November 1945 which you stated that on the 
basis of the ideas discussed with Mr. Oliphant when the Lasdon rul- 

nvolved, that 4 vould hold adversely to the taxpayer in 
Grlensder ? 

Mr. Prict Phat correct, ves. 

Mr. Tontx. Did you have discussions with people at the Treasury on 
this matter, Mr. Price? ee 

Mir. Prici Mr. T 5 we lise ed this case the other day and 
it time I did not recall any discussions other than those with 
Mr. Tic s and Mr. Foley, to which I have already referred. 

You did tell me the other day that I talked with Mr. Lynch about 


the case, and I really do not have any recollection of it although I 


Mr. Tortn. Mr. Chairman, there is a memorandum in the Lasdon 
file, dated August 20, 1948, from Mr. Price to Mr. Leming, who was at 
that time the Acting Chief Counsel, reading as follows: 

In re William S. Lasdon et 

Mr Tietjens 

Mr. Tietjens at that time was the Assistant General Counsel of the 
r reasury ; was in not / 

Mr. Pricer, That is correct. 

Mr. Tortn. Presumably acting for Mr. Lynch at that time? 

Mr. Price. My recollection is that when he called me, Mr. Lynch 
was out of town, and he was Acting General Counsel. 
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Mr. Topin (reading) : 


Mr. Tietjens just telephoned to say that Judge Mayock, representing the Las- 
dons, was presently in his office. Judge Mayock had just informed him that 
Norman Cann had addressed a letter to the Commissioner on August 14, asking 
that the June letter requesting withdrawal of the taxpayer’s application for a 





ruling be itself withdrawn and the case be reinstated Mr. Tietjens asked me 
whether anything further was necessary, in order to reopen the case. I told 
him 1 thought not He was told by Judge Mayock that that transaction was 


not yet consummated 


Later, according to entries in Mr. Lynch’s record of telephone ealls 
and office visitors, on August 25, you conferred with Mr. Lynch in his 
off! respe ting this matter. And, in addition to these contacts from 


bite I ) 
the Treasury, Vou recited in vour two memol inda the telephor e 
I] from Under Secretary Foley from Newport on this case,on August 


17. Your memorandum of August 20 states that Mr. Foley had 


asked that you proceed to study it with all haste and to report to him 
at the earliest possible time your views and those of Mr. Oliphant. 
Would that have had any effect on the decision on the merits, Mr. 


r of fact, the record shows 


5 


t 
course, that after he said that to me I did write a memorandum 
) 


r. Tonrn. Mr. Price, do you reca y 
from Under Secretary Foley with respect to any other tax case ? 
[r. Pricer. I would not say that I did not. I can’t cite any other 


ever receiving a telephone call 


cA it e moment 1 \\ ch | qa 

Mi | BID Ju L One fi il q ( | Mii Price. 

| h re are in some cases LWO pre lems 1 volved In matte of t} is 
kind, and ultimately the second matter was involved in the case, and 
that is, the effect on the tax-exempt status of the foundation which 
receives this money. 

Is it necessary, or is it a part of the decision on the individual in- 


. i 


come-tax payer's question, to con ider the tax effect on the founda- 
tion / 
Mr. Pricr. No, I don’t think so. I think that so far as my own 
\ . . . 


appraisal Oo! the case 18 concerned, Lt ouldn’t have made ny lifter 
ence whether the pur ha rwa i charitable foundation rr not ind J 


don’t think that in my con ideration of the case 
foundation that I ever felt there was much of a prob 
of the case. I think that my only question about the transaction a l 
hole was as to the treatment of the sellers. 
Mr. Topin. In fact, when the individual ruling was issued to 
Lasdons, the Bureau specifically reserved the ri hal 
second point, did it not? 

Mr. Price. It very possibly did. I don’t recall that. 

Mr. Tosrn. And then reached that question in the Lasdon case later, 

Mr. Price. Yes. 

Mr. Torin. Those are all the questions that I have, Mr. Chairman, 
thank you. 


Mr. Price. Mr. Chairman, if the chairman will just indu 
i 


Wi 


ye me one 


moment. I want to just make one Ching periect v clear to the com- 
mittee 

Chairman Kran. Certainly. Mr. Price. 

Mr. RICE. SO far as Mr. Oliphant | ncerl ed, I think the Sl b- 
stance of my testimony has given a fair picture, but I just want to be 
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sure that the committee doesn’t feel that I have testified that, as far 

Mr. Oliphant is concerned, I definitely said, “This is the road to 
take,” and he took another road. 

In other words, : don’t want the committee to feel that I have 
testified that Mr. Oliphant decided this case flatly contrary to the 
counsel from his sul ada ittorneys. 

As has been noted her "2, the re were severi al cases involving a simil: ir 
issue. Letters came up from the unit to the Chief Couns sel’s Office on 
several of those cases in which contr: ry views were expressed. 

There was one letter with three or four initials on it and another 
letter reaching an opposite result with three or four initials on it, and 
it is true that I wrote Mr. Oliphant a memorandum on August 31 
saying “I don’t think we ought to issue a ruling” and it is also true, 
so far as I can recollect, that I never affirmatively urged him to issue a 
ruling in any of treat cases; but that is not to say that when we 
discussed the cases, that I didn’t tell him that these are very difficult 
cases, and I am not sure what the answer is, and I have given you what 
my best counsel is. 

But there are a lot of factors in these cases, and all the points I want 
to make at the moment are that Mr. Oliphant was not in the position 
where he had 100- percent unqual fied, unequivocal advice not to issue 
a ruling in this case. That is the only point I want to make. 

Mr. Tosin. [ have no further questions. 

Chairman Kran. Thank you, Mr. Price. 

We will call Mr. Cann. 

Do you solemnly swear that the testimony you are about to give will 
be the truth, the whole truth, and nothing but the truth, so help you 
God. 

Mr. Cann. I do. 


TESTIMONY OF NORMAN D. CANN, WASHINGTON, D. C. 


Chairman Kran. Will you give your name to the reporter ? 


Mr CANN. Norman D. C-a-n-n. 
Ch cate age Mr. Tobin. 
Mr.’ ieee Mr. Cann, you are an attorney, are you not, sir? 


Mr. CANN. } es, 

Mr. Tosrn. Andy you are presently practicing in Washington ? 

Mr. Cann. Yes. 

Mr. Torry. You are formerly an official of the Bureau of Internal 
Revi nue, are you not 4 

Mr. Cann. That is correct. I served in the Bureau of Internal 
Revenue for 22 years in different capacities. 

Mr. Topin. And those capacities included Deputy Commissioner, in 
charge A ghar Income Tax Unit? 

Mr. Cann. That is correct. 

Mr. win. And Assistant Commissioner of Internal Revenue? 

Mr. CANN. That is orrect. 

Mr. Tosixn. When did you leave the Bureau ? 

Mr. Cann. December 10, 1945. 
; Mr. Torry. Since that time you have been engaged in private prac- 
tice / 

Mr. Cann. Yes. 
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Mr. Tosrx. When were you first retained by the Lasdons in con- 
nection with this matter which we are discussing ? 

Mr. Cann. December 1947 or January 1948; during that period. 

Mr. Torry. Was this your first contact with the Lasdon family ¢ 

Mr. Cann. Yes. 

Mr. Torsrn. In what connection were you retained, sir? 

Mr. Cann. I was retained as an associate counsel to represent them 
in a request for ruling then on file in the Bureau of Internal Revenue 
with respect to a proposed transaction involving the sale of contract 
patents, patent rights, et cetera, to the Lasdon Foundation. 

Mr. Torry. When had that requested ruling been put before the 
Bureau ? 

Mr. Cann. I am not certain, but it was several months prior to my 
being engaged. 

Mr. Torry. I believe, sir, that the Bureau records indicate that 
the ruling was first requested on September 10, 1947. 

Mr. Cann. That is probably correct. 

Mr. Torrn. And you were retained shortly thereafter, in Decem- 
ber ? 

Mr. Cann. In December or January of 1948. 

Mr. Tortn. What was the status of the matter at that time? 

Mr. Cann. It is my recollection that the matter was then pending 
in the Office of the Chief Counsel. 

Mr. Torry. Did you know what action had been taken on it by the 
unit? 

Mr. Cann. No; I did not know definitely, but would gather that 
it had been referred to the Office of the Chief Counsel, and not 
favorably. Whether they had recommended unfavorable action, I 
don’t recall, 

Mr. Tosin. Well, the procedure with respect to requests for rulings 
is, I believe, that they were first considered in the Taxpayers’ Ruling 
Section of the Bureau ? 

Mr. Cann. That is correct. 

Mr. Torry. Then in those cases in which the administrative side 
of the Bureau wanted legal advice, the matter would be sent to the 
Chief Counsel’s office ? 

Mr. Cann. Correct. 

Mr. Tostn. And there reviewed in the Interpretative Division? 

Mr. Cann. Correct. 

Mr. Torstn. With which Mr. Price formerly served and of which he 
was head at one time? 

Mr. Cann. That is correct. 

Mr. Tosin. What did you do, Mr. Cann, after you were retained 
by the Lasdons? 

Mr. Cann. I ascertained where the case was pending and then 
requested a conference. 

Mr. Torsrn. Did you have the conference ? 

Mr. Cann. Yes; we had probably several informal conferences, and 
also a rather formal conference. I just don’t recall the date, but I 
think it was, might have been February or March. 

Mr. Topsryn. During the course of these conferences, did you advise 
your client to amend his proposal ? . 





Mr. ¢ NN. Yes. A : result of thes several 8) ferences had vith 


the attorneys n the Chief Counsel’s Office, it was decided to revise 
the contract of sale so as to make the consideration for the sale, that is, 
the purchase price, a definite fixed sum of $6 million in 10 annual 
payments, vhereas bef there was element of contingency in it. 

Mr. Torrx. In the orign proposal the consideration was $614 
million, « JU percent, of the 1 valties ? 

Mr. CANN. Some! YF OT I il | cd. 

Mr. Tonin. And you felt after your preliminary conferences, that 
thie led } ropos yuld hav e ince of success 4 

Mr. Can } | e felt that it removed the objection of 

ned econo! e indir | Lasdor 

Mir. Tosrx. Now, with respect to your amet led proposal, were you 
( Tet tt if | His hi 4 . 

Mr. CANN. ] We i ay that we recog! ed hat we were 1n the 
policy area, and we were not sanguine that we would secure a ruling. 
We had advised thi the basis of the statute, and the decided 
cases, including the Mvers case already referred to here, that we felt 
he \ ( tled 1 ! 


Mr. Toprn. The Lasce had previously requested and obtained a 
ruling that the rights const tuted, it least in a hypothetical sense, 
Mr. Cann. Correct. 
Mr. Torptn. And the fo O id also obta edaruling that itisa 
101 (6) foundation, exempt from Federal income tax! 
Mr. Cann. Correct. 
Mr. Torrxn. What was the fate of your amended request for ruling ? 
Mr. Cann. I beg your pardon 
Mr. Torin. What happened te your an led request 
Mr. Cann. Well, I recall it, the fil is returned to the Income 


ax. | t. atter thr ont 5 amended. Thereafter, I had con- 


Mr. Cann. Frank Eddinegfield. He was technical assistant to the 
De} it \ C un issioner of the Income Tax Unit. 
' t ndien | that they looked unfavorably 


Mr. Cann. Well, we probably had 2 or 3 informal discussions with 
Mr. Eddinefield, and thereafter I contacted the client and associate 


co e] New York, that it didn’t look favorable, that the outlook 
lidn’t look favorable for a ruling, and that I suggested that we with- 


draw our request for a ruling. 


Mr. Tosrn. That the amended application be withdrawn ? 

Mr. Cann. Correct. 

Mr. Torsrxn. Rather than get an unfavorable ruling? 

Mr. Cann. Mr. Tobin, I had never been told that we would get 


{ 


an unfavorable ruling. Rather I was under the impression that the 
Bureau would refuse to rule. I never felt that we would necessarily 
eet an unfavorable ruling because as I read the decisions, the tax- 
payer was entitled to the ruling. But certainly I did feel that 
hances were they would refuse to rule. 

Mr. Torin. But you ultimately advised your clients to proceed with 
the transaction in any event subject to certain qualifications ? 
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Mr. Cann. Yes; after the withdrawal of the request for ruling my 
client and associate counsel in New York met with me and we had an 
extended discussion as to what to do, and we prepared in my oflice 
after consultation with my staff a long legal opinion, I believe it was 
dated July 15, either July 13 or 15, in which we advised the taxpayer 
that in our judgment under the de ided cases the sale could be made 
to the foundation and that it should result in capital-gain treatment, 
but that there was some litigation hazard, and you would have to 
recognize that. 

Mr. Tosrn. Your judgment was that you would prefer to have 
your client go ahead with the transaction without having this refusal 
to rule on the part of the Bureau on the record; is that not sof That 
is the purpose for withdrawing the request # 

Chairman Kran. It sounds sensible to me. 

Mr. Cann. What I was trying to convey to the client was that we 
feel that on the basis of the decided cases you can proceed : yes, Sir. 

Mr. Tostn. But you would probably not get a ruling? In fact, 
you had to say that you had been unable to get them a ruling? 

Mr. Cann. That is correct. If we could have gotten a ruling to 
which we felt we were entitled we certainly would have gotten it be- 
cause that is what we were employed for. 

Mr. Tostn. Did your client want to proceed without the ruling? 

Mr. Cann. I gather not because we had, I believe, a day or two 
before, given him our opinion of July 13 or 15. He had retained o1 
had consulted other counsel. 

Mr. Tosntn. Who were the other counsel ? 

Mr. Cann. Judge Mayock. 

Mr. Torin. Do you know his full name? 

Mr. Cann. No, I don't. 

Mr. 'Tosrn. I believe it is Welburn 8S. Mayock. Who was Judge 
Mayock ? 

Mr. Cann. |] personally was not acquainted with Judge Mayor k, 
but he and Mr. Lasdon came to my ollice, and I was introduced to 
him. I think the general approach was that Judge Mayock might 
be helpful in this case. I was asked by Mr. Lasdon to tell him my 
understanding of the case, which I did. I outlined the facts and the 
eases which I thought had a bearing on the matter. I further stated 
to him to the best of my recollection that our trouble seemed to be 
that we were in a policy area and that because of that I had advised 
Mr. Lasdon to proceed without the ruling. 

Mr. Tostn. What did Judge Mayock do? 

Mr. Cann. Judge Mayock—this is recollection, Mr. Chairman, this 
is 5 years ago—my recollection is that he wanted a memorandum of 
some kind so that he could familiarize himself with the facts and the 
statute, although as I recall it I don’t believe he wanted all of the 
detail that was present in my file. 

Chairman Kran. He did not want all the detail ? 

Mr. Cann. Well, I mean by that, Mr. Chairman, there was on file 
with the Bureau the original application for the ruling, the contracts, 
the amended application, and a great deal of the data. I had explained 
to him that this case was in a policy area; that we felt that on the 
basis of the statute and on the decided cases we were entitled to a 
ruling. 
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Now at that time our discussion was directed to the principle in 
the Mvers cas There had been no diseussion to speak of or that 
I have any recollection of regarding the proposition that the pur- 
chaser was the La LO! ced lation. ‘The qui stion that seemed to be 
bot] ering the Bureau | s I knew as a res ilt of my di scussions 
in the Bureau was ft] questi - Was there a retained economic 1n- 
terest by the seller 

Mr. Torin. Putting it another wav. was there a sale? 

Cha Kean. When vi id { onference with Judge Mayock 
you stated that they said to you they thought he could be helpful 1 
the ( 

Mr. Cann. That is correct 

Chairman Kran. Did they tell you why he could be helpful in the 
case? Was he a more experie! ced lawyer than you were? 


Mr. Cann. No, sir: we didn’t discuss it. 


Chairman Kran. Did they say why he could be more helpful in the 
case ¢ 

Mr. Cann. No. Mr. Chairman. I gathered no more than that it was 
felt that he could be more effective maybe in the policy area than I 


could. 

Chairman Kran. More effective in the — y area 

Mr. Cann. Yes, because this question of whe ‘ther the Bureau would 
follow the Myers case or withdraw its acquiescence was under con- 
sideration. I hadn’t been able to be effective in that. As a matter 
of fact, it wasn’t until 2 years later that the Bureau withdrew its 
acquiescence in the Myers case. 

( hairman Ky AN. There was no reason olven then as to why he 
could be more helpful except— 

Mr. Cann. There was no discussion of that with me, sir. 

Chairman Kran. You say he did not take all your files? 

Mr. Cann. No. 

Chairman Kran. Did he really, after talking to you, did he really 
get sufficient files to really understand every r: ami fic ‘ation and all the 
former precedents and information, or did he o nly j just get the general 
idea ? 

Mr. Cann. Mr. Chairman, I don’t recall how long that discussion 
was, it wasn’t too long. but I went over the fac ts. 

Chairman Kran. Did you say he asked you for a memorandum, too? 

Mr. Cann. I don’t know whether he asked me or Mr. Lasdon asked 
me to ] repare one. 

Chairman Kran. But you prepared one? 

Mr. ( ‘ANN. What I subsequently did, I prepared a memorandum 
letter for Mr. Lasdon’s signature to Judge Mavyock. 

Chairman Kran. Giving the general facts? 

Mr. Cann. Yes, but briefly 

Chairman Kean. Briefly ¢ 

Mr. Cann. I transmitted that with my own letter explaining why 
IT had not made a more e ) borate pre sentation, n amely 

Mr. Torry. Excuse me, supposing I read that letter ? 

Mr. Cann. Surely. 

Mr. Tosrn. This is your letter of July 7, 1948, to Mr. Lasdon 
[reading]: 


; 





Dear Mr. LAspon: We are forwarding herewith letter drafted for your sig- 
nature addressed to Welburn Mayock. As I told you over the telephone, we have 
tried to make the letter sim] le but adequate For the prese! tation of the char- 


POON 
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acter that Mr. Mayock cares to make, I believe the material supplied is entirely 
adequate as it is to be remembered that the Bureau of Internal Revenue already 
has a complete fil 

We are also forwarding a copy of the amended contract, which should be 
forwarded to Mr. Mayock together with the power of attorney autl 
to appear for you 


This language of yours, sir: 


As I told l Ove he ‘ I ve hay i 
1deq For the presenta f the cl M 
I belie the mat l plied is entir dequat 
indsoon. I thinkt! hairmat nterested—— 

Chairman Ky AN, Very interested. What was the character of pre 
entation he was ut to mak 4 , 

Mr. Cann. oe Mr. Chairman, I don’t know what transpired after 
Judge Ma ck partici] ted in this matter, I just don’t kno I 
to | Tall Mi Chai ! ih) que C1 t teo compl ited It 


cons Cl O mene al Wnounece pol ( 1 ea e pl | of 
W Ihe id LCQuUIt ed 1 T} il s all we ul erst or L the case 

Since I heard son of the testimony t morning ppare tly the 
fact that the foundation was involved had complicated it more, bu 


is I told vou, it wasn’t discussed with me. So as I sav, I want to be 
fair. and if I had been preparing a statement for this committee, sit 
I do} " believe I would have rone in al \ more great let \ that I lid 
atter | had had a ci CUSSION of the facts in my otlice w ith I im. Wl Lat 
ever his services were or whatever conclusions may be drawn, I would 
iat I would hate to see an WMplication drav from that 
letter that he wasn’t considering it technically, Mr. Chairman, because 
I don’t th nk that woul | be Tair. 

Chairman Kran. Who would do the job better in 1 9 
case to the Bureau than you who had had so much eX] erience in this 
general tax field? You say that Judge Mayock was not a tax lawyer? 

Mr. Cann. I didn’t say that 

Chairman Kran. Didn’t you? 

Mr. Cann. | really « lon’t know. T did say the other day to your 
counsel that we weren t voing to admit that he was a better tax Lv ver 


want to say t 


than we were, and that we don’t admit. 


Mr. Byrnes. "] do not blame you. 

Mr. SaptaKk. Mr. Chairman, just for information ? 

Chairman Kran. Yes. 

Mr. Sapiak. At this time, Mr. Cat n, were your service di posed of? 

Mr. Cann. No, sir. We were asked to stay in the matter by Mr. 
Lasdon. There were many technical things yet to be done in conne 
tion with this. 

Mr. Sapiak. I wanted to wet that in the record. 

Mr. Topix. Mr. Cann, together with your letter of July a 1948, you 
transmitted a power of attorn ey which you drafted running from Mr. 
Lasdon to Judge Mayock which | y its terms revoked your power of 
attorney in the matter, did you ni ot? 

Mr. Cann. Yes, sir. 

Mr. Torin. So that at least insofar as the power of attorney, which 
would be the only information that the Bureau of Internal Revenue 
would have as to who was counsel in the matter, according to the power 
of attorney Mr. Cann was out and Judge Mayor k was voing to har dle 
the entire transaction ? 
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. By that power of attornev: that is correct, sir. 
Mr. Tortx. Yet Judge Mavock was furnished only with a brief 


Statement « f the ent re tter rat er tha the pretty exhaustive job of 
resear o of the fact u had handled this request for ruling ? 
Mr. ¢ vy. Tha 
Mr. Tori~. What vour thought when you used this language? 


“For tl presentatior { iracter that Mr. Mayock plans to 
Mr. ¢ ND My a { ling is that he w is going to argue the case 
\I Ponrn. By that you me top officials of the Treasury 


Mr. Cann. No: I wi In’t necessarily mean that. I don’t think 


ec he was voing to see people 


at a o| er ley e] thal I had cil ussed t] e matter with. There ls ho 
question in n mind about that 
Chairman Kran. Hi eh a level did you get up to? Mr. 


QO] phant ! 

Mr. Cann. No; I don’t think T talked to Mr. Oliphant about this 
case, Mr. Chairman: t] { my recollection, I do *t think I did. 

Chairman Kran. You went pretty near to Mr. Oliphant ? 

Mr. Cann. Yes: I went to t ie head of the Interpretative Division. 

Chairman Kean. The technical people who make the determination 
upon the law # 

Mr. Cann. That is right. I confined my discussion to the technical 
level: that Is correct. 

Ch man Kran. Who make their determinat ms according to the 


Aine 
law and not according to something else ? 
Mr. Cann. Well, 
Mr. Tosrx. Simultaneously did you on behalf of your client reopen 
his request for a ruling? 


Mr. Cann. Yes, sir; I did. At his request I prepared a letter re 
questing the withdrawal of the previous request that the matter be 
closed In other words. we req ested it be re pened. 

U rman Kran. Did you have any information or reason why you 
thought it would be px ble for Judge Mavock to discuss it at a 
higher level thar you wert ible to discuss 1t ¢ 


Chairman Kran. Do you have any information that he had any 


h 
Mr. Cann. No, Mr. Chairman, we had no discussion of that kind: 
no, sir. 


Mr. Tosry. What was the next event which transpired in the han- 
dling of this case, Mr. Cann? Do you want your file ? 

Mr. Cann. No, I don’t want the file. I am just trying to think 
Vi dati July 15? 

Mr. Torin, July 7 is the date of your letter to Mr. Lasdon which we 
have read. 

Mr. Cann. That is the date of the preparation of that letter for 
his transmission to Judge Mayock. 

Mr. Torin. That is right. 
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Mr. Cann. Thereafter until some time in August it is my recol- 
lection, aside from telephone calls from Mr. Lasdon or Mr. Slote, the 
New York attorney, that we did very, very little in the matter, and I 
went on vacation in the middle of August and didn’t return until 
September. 

Mr. Tortn. What happened in septe mber when you rot back ? 

Mr. Cann. I don’t recall any further developments other than pos 
sibly further telephone conversations with New York regarding the 
progress of the case. There was no technical work in our office. 

Mr. Tortxn. When Judge Mayock had come into this case, did you 
think that he was going to succeed where you had failed ? 

Mr. Cann. I was not sanguine of it. 

Mr. Torry. And you so stated at the time ? 

Mr. Cann. Yes, sir. I think you have correspondence in my file 
that indicates that. 

Mr. Torn. That is right. And all of a sudden the ruling then 
was issued # 

Mr. Cann. The ruling was issued some time in the latter part of 
Se ptember, I believe, September 93 ¢ 

Mr. Torn. I believe it is October 20. 

Mr. Cann. That is the date you have in there, and I think it is 
wrong. I think it is September. But the ruling letter will show 
the date of it in my file. Whatever the date is, that is the date it was 
issued. 

Mr. Torry. Had you had any advance notice that the ruling was 
going to be issued ? 

Mr. Cann. I think that Judge Mayock had called the office and so 
indicated. 

Mr. TOBIN. Did he tel] you how he had managed to achieve this? 

Mr. Cann. We had no discussion of that at all. 

Mr. Torin. Did he tell you whom he had seen ? 

Mr. Cann. No. 

Mr. Tortn. Had you in the meantime made inquiries about Judge 
Mayock ? 

Mr. Cann. No. The only inquiries I made about Judge Mayock 
were shortly after he came into my office with Mr. Lasdon. They 
were rather limited inquiries. 

Mr. Torry. I want to correct myself, Mr. Cann. You were right, 
September 21 is right. 

Mr. Cann. My statement should be corrected, too. 

Mr. Torry. It was September, not October. 

Mr. CANN. Yes. 

Mr. Tosrn. After this ruling was issued you suggested obtaining the 
fourth ruling in this series, to wit, that the tax-exempt status of the 
foundation be not disturbed, be obtained 2 

Mr. Cann. That is correct. 

Mr. Torry. That ruling was requested by you? 

Mr. Cann. It is my recollection that we requested that ruling. 

Mr. Toxsrn. It was obtained November 30, 1948 ? 

Mr. Cann. That is my recollection; that is the date. 

Mr. Toptn. Since that time there has been no challenge of the cor- 
rectness of the ruling as applied to the transaction ? 

Mr. Cann. No, sir. 
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Mr. Torin. When the income-tax returns for the year were filed, 
Mr. Torin. As a matter of fact, that is customary, is it not? 
Mr. CANN. Well. sometimes vent doesn’t do it. He is supposed 


] 
5 J 7 > 
‘\ Mr. ( nn, you aid you nad made ome Inquiry 
with reference to Judge Mayock just after he was in 


( rma Ky AN. W ould you tel us w] ul you found out ¢ 

\] CANN Vell. Mr. Chairman. ple ise bear one thought in mind, 
| ’ e] this matter. I was not original or pri- 

B evert ess. even though I was only associate 
ct ( | qi ae j tha a D tel look nt l Cole bit ul least, 
I ve iw offices a that he had—— 

( ill n IA! N \ ( re ¢ 

\] ( \ >‘ I Wa y I ( il] vhere, ind 
t DD | Phi iture 

I I c l l aay I really dont 

Mi I N \¢ Nir. ¢ ~ at the } time that vou were acting’ 
for Mr. Lasdon, you wet ; counsel for the Glensder Textile Corp. 
] I req I 

Mr. ( TN. J it 1s re ; 

M In. VW vy today from Mr. Price with 
I eG W L belie you heard ¢ 

4 ( ‘ Y« 

Nia PoBrn. Aft { LL don ruli D a ed, d ly mu not urge 
‘ { iui t t t La ni o ) cecdent in your 


\I i Why 
\i { NN | ( i@] Ce? TWO l Lire liffers l 
Mr. ‘I vy. Yo nk g¢ would be helpful 
1 tne Crile | ¢ 
M CANN, No. ] 
Nin LOBIN. Wh 
M ‘ NN. V , the raiensder ; ' ved the fow dation ac- 
quil ra e1 sine and thi liter continu @ to operate it. 
At »or on or al it time there had been a great deal of 
| ty \ t] ee LexXtro . { : W recog! ized that 
re that | to get over in the Glensder case although 
fer es evel ! the Glensder ease. 
but e co dered the matter of a foundation operating a business 
the light of the « | policy views of the Department to be a 
! e difth It 7 I ha | col sid r Ye | that the operation of 
b ness contrasted with he pass ve re ipient of royalties to be two 
rere t subie 
Mr. Tosrn. Yes, si 
1 ( NN. | I t that ¢ purcha er in each Instance Was a cor- 


poral n, the Tact that the payment price 1] both the Lasdon and the 


Glensder situation was to b ultimately pa d out of the earnings of 
the property acq ured are two factual situatir hs that are similar. 

\I I BIN. Nov Mr Cant Vi ith l pect to your problem in the 
Glensder matter on the operation of a business by a charitable founda- 
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tion, that was one problem vou had. The other problem you had in 
the Glensder ae tae was the same problem that Mr. Lasdon had, 
to wit, would the Bureau recognize this transfer of income-producing 
assets as a sale treatable for tax purposes at cap tal-wains rates. 

You felt, I take it, t that you wou ld ae ) difficulty with the ¢ ile 
poll t¢ 

Mr. Cann. No: I felt that with the Glensder situation that the in 
dicated concern of the Coneress, coneoressional committees charged 
with the revenue, and of the Treasury with the overall problem of 
foundations operating businesses were wholly undesir: able and that 


was the area with which I was concerned, and to me it was totally 
distineuis hable. 

Mr. Tosrn. To ar r y question more specifically, Mr. Cann, 
did you anticipate any oe fi ales in the Glensder case on the questio 


oft whet he ror not this was in fa ta ule, putt Oo aside for the moi ent 
the second problem 4 

Mr. Cann. Yes: I expected to ¢ xperience difficulty in the Glensder 
Case. 

Mr. Torin. Again with respect to this first point, v ould not the 
Lasdon ruling have been a precedent on that first point ¢ 

Mr. Cann. I do not regard it as such and did not argue it as 


fr. Tosrn. And you did not argue it as such? 

fr. Cann. That is my recollection. 

. Topix. You have heard testimony here today that the reason 
ing employed by Mr. Price in the Lasdon case was the reasoning on 
whisk he Interpret: itive Division declined to rule in the Glensder 
matter, or was p! repared to decline, and in fact had not 1 ched 
he point that was concerning you, to wit, what would happen to 
the charitable foundation? In fact, Mr. Cann, the initial considera- 


tion taken by the Income Tax Unit with respt t to your second case 


9 
the Glensder case, was that they were proposing to grant you a} ling 
on the first point and simply to reserve decision on the second point; 
that is, the one that was troubling you, and the reason you didn’t 
gel your ruling in the Glensder case wa because ol the reasoli oy of 


people like Mr. Price that it was not a sale. 


I am asking you again on the first point, was there or was there not 
a sale in the Glensder case, would not the Lasdon ruling have beer 
he ga ig mcg 

Mr. Cann. I am sorry, but I can’t go along with you. In any 
event , made no such argument. as I recall it. 

Mr. Tortn. I realize that. Was there some other reason ? 

Mr. Cann. There was no other reason. If the Lasdon case in my 
judgment had furnished a proper legal precedent in the other ca @ 
on principle I would have argued it. 

Mr. Toprn. But you felt it did not, and therefore you did not argue 
the Lasdon ruling? 

Mr. Cann. I evidently didn’t; that is, as I said, my records show 
that. 

Mr. Topsrn. Those are all the questions I have, Mr. Chairman. 

Chairman Kran. Any questions by the members? 

Mr. Tonrn. I am sorry. Mr. Chairman, I have one other question, 

Chairman Kran. No questions. Go ahead. 
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Mr. Tonrn. Mr. Cann, you and your client have kindly consented 
( lave gone through it 
rather thoroughly. Ihave noticed in there a memorandum. I would 


like to ask you where you got that memorandum. [Document shown 


¢ 
ae oa ; 
to make your own file available to us, and we 


Mr. ( ox. I don’t know. I don’t know whether that is a pub- 


Mr. Topix. Mr. Cann, the reason I asked you is that that is a 
portion of an unpublished G. C. M. in the Spanel case to which ref- 
erence has been made here today. Inasmuch as the memorandum 
G. C. M. of which you have a portion there was written after you 
had left the Bureau and has not to this day been published, I was 


Mr. Cann. I haven't the faintest idea. I don’t remember anything 
about it. I really don’t know. 
Mr. Torin. Could Judge Mayock have given you that, by any 


Mr. Cann. No. 

Mr. Torry. Those are all the questions I have, Mr. Chairman. 

Chairman Kean. Thank you, Mr. Cann. 

Mr. Cann. Thank you, sir. 

( rman Kean. Mr. Lasdon ? 

Will you raise your right hand? Do you solemnly swear that the 
testimony you art about to eive will be the truth, the whole truth, 
nd nothing but the truth, so help you God ? 

Mr. Laspi N. Yes, SsIr. 


TESTIMONY OF WILLIAM S. LASDON, KATONAH, N. Y. 


Chairman Kran. Will you give the reporter your full name and 


9 


Mr. Laspon. William S. Lasdon, L-a-s-d-o-n, Katonah, N. Y 


Mr. Tonin. Mr. Lasdon, before we proceed, if you want to have your 


noi ae 

Mr. Las! It t 1 ry at all. 

Mr. Torry. 7 ru of th ymmmittee provide that you may have 
you u | twith you f you so desire. 
~ Mr, Lasvon. Thank you. 

Mr. Torrn. Wha your occupation, Mr. Lasdon? 

Mr. ] pon. | | t of the Nepera Chemical Co. 

Mr. 7 nN. N-e-] 

M J SDON, N-e-p l 

Mr. Topix. Li ed Yonkers, N. Y.? 

Mr. Laspon. Located Yonkers, N. Y. 

Mr. Torin. How long have you been president of that company ¢ 

Mr. L N. Tv 

Vir. Tonrn. Int ( ul O1 ir rk with that company, did you 
d ya drug knov ‘adiazine ? 
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Mr. Torin. And sometime thereafter did you Se 1] your 1) 
these patent applications to the American Cyanamid Co. ¢ 

Mr. Laspon. That is correct. 

Mr. Torin. And what was the price paid you by Cyanamid ? 

Mr. Laspon. There was a settlement made with respect to a 


nterference that was developed, and we made a contract wit! 


patent 
! th the 
American Cyanamid Co. that they would pay us a royalty on sales of 
sulfadiazine for 20 years and they would be the sole manufacturers. 

Mr. Torin. And the proceeds of this agreement between you and 
Cy: namid were payable to you and various members of youl fam ly ¢ 

Mr. Laspon. I was acting for the group who were interested in this 
contract. 

Mr. Torty. How did the other members of your family obtain 
interests in this income, Mr. Lasdon 4? 

Mr. Laspon. ‘They orig nally invested with me in obtaining the 
rights to the applications. 

Mr. ‘Toprn. H ic you made any asslgnme its of income to them ¢ 

Mr. Laspon. I beg your pardon ? 

Mr. Torin. Had you made any assignments of income to members 
of your family ¢ 

Mr. Laspon. No. 

Mr. Torrn. The files of the Bureau of Internal Revenue indicate 
that during the first 6 years in which this agreement was in force 
between you and Cyanamid the total royalty payments by Cyanamid 
to the Lasdon family ageregated about $1,150,000 a year. Is that 
substantially correct ¢ 

Mr. Laspon. Approximately correct. 

Mr. Torry. And all of that income was reported by you and mem 
bers of your family on tax returns ¢ 

Mr. Laspon. That 1s correct. 

Mr. Tosrx. And you paid taxes thereon at ordinary income rates? 

Mr. LASDON. Correct. 

te Te BIN. \\ hich. partie ula I in the ase of you and yo ir | rothers, 
vere very substantial taxes ? 

Mr. Laspon. Would you repeat that, please ? 

Mr. Tobin. You and your brothers were in a very high bracket for 
tax pul 

Mr. Laspon. Oh, ve 


\ { 

for the purpose of suy ne me il res It w et Ww | 

he ve, the latter ] By 4 or 1 PArLV pal ot Lt) ad Ww 
i I 

nvested $110,000 in the ( mpany, in the foundat on. 


Mr. Tonre. Out of your onal funds? 

Mr. Laspon. Out of our personal funds 

Mr. Topi. This $1 10,000 was to be devoted to medical research @ 

Mr. Laspon. That is correct. 

Mr. Topi. Now, Mr. Lasdon, in 1945 you secured 9 ruling from the 
Bureau of Internal Revenue that this license agreement and the rig] 
thereunder constituted capital assets in your hands. Do you recall 
that ? : 


Mr. Laspon. That is correct. 
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Mr. Tortx. Simultaneously. or about the same time, the foundation 
Mr Ly SDON Phe ere Wit ‘al venur's time. | ck n't recall which 


Mr. Topix. And in 1947 the foundation was ruled to be tax-exempt £ 


Mr. Laspon. I don’t recall that. The foundation you say was 
ito be tax-ex¢ pt ¢ 
\ LP OoBmN Ruled to be a iritable foundation within the meaning 
x | 
Mr. Laspon. I don’t know whe t was, but I know there was such 
ruling 
Mr. Tosnrn. Whe a ve 1] cet the idea for this transfer of these 
e f { 


NIy a } Wi a isn’t a tral ster. ‘| ere Was ho thought of 


Mr. Laspon. My brothers and myself, realizing that we were in a 


! Ket. We were paving about /U percent of our income 
taxes, Cl iWihg the ru o that It Was con idered a capital asset, 
doing some ng with the capital asset in order to get a 
il ¢ | pa ira t 
[ negotiated with the American Cyanamid Co. for the sale of this 
et in att pt to obtain a capital Vain onl which the negotiations 
{ not materialize, and then I discussed the sale of it with a founda- 
Philadelphia who we onducting research in cancer and for 
didn't itel lize, d then I realized that as long 
if LALO } mi W part ally aevot “1 to medica 
l { would be eood source of income to the foundation 
] nen } Axe 
‘e. ( has been disti wing a little over 
iv for } a esearc! ! Hstitutio t] roughout the 
s i ( 0) i l il 1 tif 
MM I \ | \ a Vou lirst ap i this rul af 
\I Ne \\ ( ire Vou 1 i¢ rt we ¢ 
\ | | { 1 e | 1 iese assets to the 
i ( would re tOng-term ¢ Dp li Gain. 
Mi Some time 1947, I believe. 
fornix. And who were vour counsel at that time ? 


Mr. L SDON. ( Lado rne, H nt. J ieckel & Brown. 

( i lial IK} nN. Who was that é 

Mr. Laspon. Chadbourne, Hunt. Jaeckel & Brown. Phey In turn 
id their—— 

Mr. Tortn. Gardner, Me rrisol 

Mr. Laspon. Gardner. Morrison, and— 

Mr. Tontn. Rogers? 

Mir. LaAspt nN. And Row re. in Washington, who represented them. 
ey originally prepared the substance of the application with Mr. 
tein New York, who represented us at the time. 

Mr. Torrn. That is Edwin Slote, S-1l-o-t-e ? 

Mr. Laspon. That is right, in New York City. Then Mr. Cann 
; introduced, and he came into the picture through Mr. Slote. 

Mr. Topntn. Were any of these law firms or individual] lawyers able 
obtain this ruling for you? 


. 


1¢ 
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Mr. Laspon. No. They all indicated that I was entitled to a ruling 
based upon the law in effect at that time, I believe. 

Mr. ‘Tornrn. They all advised you that they thought you were en 
titled to the ruling but also that they were unable to obtain it for yo 

that right ¢ 

Mr. Laspon. I believe that is so. JI belheve that the reason for 1 
that time, as I understood it from 


{ COuUnSeL Was th it 1t Wa 
group o1 something in the Department whi 


stand. 
Mr. Torry. Up to this time, Mr. 


Lasdon, in accordance wit] 
checks which you furnished us, Il 


appears th n 1946 vol 
the Chadbourne firm $10,340 and the Gardner firm S6.131.69. In 194 
vou paid Mr, Slote $500, the Gardner firm $6,178.77 
burne firm $9,000. None of these firms had been able to obtain the 
ruling which you had desired. 


These fees had, of course, ( 


‘overed vour appl l ons To the 1 
} Ol 7) } - . iia ae il 19 . 
revious rulings which you had obtained ¢ 
Mr. LASDON. That is correct. 
Mr. Byrnes. Did it cover anything else? 
Mr. Laspon. No, sir: it was just rulings on this particular matte 


You mean== 
Mr. Byrnes. Any other acti 


Ities ¢ 


Mr. Laspon. Just these particular 


activities 


Mr. Tosrn. In June of 1948 Mr. Cann advised you that in his opi 
on you should withdraw the request on which he had vw 
desired ruling: that rioht ? 


V< rked for this 


Mr. Laspon. That is right. 


Mr. Tortn. And in July you and he discussed what you should d 
that right ? 

Mr. LASDON. Would you repeat t] AT. please ? 

Mr. Tosry. When Mr. Cann advised you that in his opinion yo 
hould withdraw vour request for the ruling. at that time vou 1} 4 
onferred in New York with respect to vour problem, what you she 

do) i 

Mr. Laspon. That is right. 

Mr. Tonin. Thereafter ! cit vou do, Mi ] ion 7 

Mr. Laspon. Well, I wa troduced in New Yo to Judge Mavock 

Ir. Toprn. Will vou describe, please. how vou came to be trod 

to Judge Mayock? | 

Mr. Laspon. Yes. My brother, who lived in New York City at th 

time. 

Mr. Tonry. Will you give us your brother’s name for 1 record 

please / 

Mr. LASDON. Milton Lasdon. Hi met a vel tlen an or had A fy 1e] 


ho lived in the same house by the name of William Solomon o1 
Central Park West. I ouesSS. He told me at t] e off e one time t] 


he had met. this cventleman and during the course of conversatio1 
he mentioned to him that we had a matter pending in the Internal 
Revenue Department for ruling and that we had difficulty in gett 


ve no 


any results through counsel, and Mr. Solomon told him that he knew 
a Judge Mayock who was practicing law in Washington, and he 
thought perhaps he could be helpful in connection with obtaining a 
ruling. 


"9091 53 pt. D 6 
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When he told me that I told him, “If you would like, if you will 
oe Mr. Mayock to New York, I will be very glad to meet him and 


kK to him about it. 

M Pornin. Had vou evel eal 1 of Judge Mayo k previously ¢ 

Mr. Tonrn. Did Mr. Solomon or did your brother in any way 
OV t was t [ Judge Mavock ec ild be helpful where these 


r gentlemen, Mr. Cann and these others, could not ¢ 
Mr. Laspon. No, sir. M Sol ndiecated to me when I met 


m thro oh my brother betror‘ he made the appo ment with Judge 
Mave rT th i iS 1 1 portant mal n Washington: he was a 
iige California and was practicing law in Washington. 

Att f me I realized that Mr. Cann was not suecessful in vetting 

o, and I did not want to take the chance of going through 
ile of the propert without a rul o because it involved too 
tax liability. I was willing to listen to any counsel that could 


Mr. Torrx. So you met with Judge Mayock in New York? 
Mio | SDON, | met 7 age M ivock D Ne W Y ork- “Was introduced 


Mr. Laspon. I met m in midtown New York. I mentioned to 
the other day that I ist could not remember the address. 
Mr. Topnrx. Was it an oflice in the suite of the American Billiard & 
Be vling Co.? Does that refresh your recollection 2 
Mr. Laspon. It had something to do with woodwork. I believe 
t] last time i tal ced to you. 


| 
Mr. ‘Tost. VW as the presiat it of this company a Louis Markus, 


Mr. Laspon. The name doesn’t strike me at all. I remember some 
woodwork. It was a large showroom in midtown New York and I 


ivenue, Dut It Was an Impressive piace. 


Mr. | OBIN. Ha t vou evel bee tl! ‘re betore / 
Mr. Torry. You had never seen Mr. Mavock before? 


M . LOBIN. Yo id ONLY eel Mr. Solomon once or twice before ? 


[r. Laspon. I had s« 1 just once before 
Min | nN. And ye ' t with Mr. Solom« . to this office ? 


‘ ON. . SPolom \ » appointment Tor me at the 
e. We ve an office in Yonkers: we do not have an office in New 

rk v. » made the appo nt me, and he was there when 
Mr. M the He trod di to Mr. Mayock. We sat 


Id ed the subject 1 er of our application in the Bureau. 
| Old mexactly what tra Spl from mv \ Wphooint as I understood 
dhe said that he thought he could be helpful in obtaining a ruling. 
Mr. ‘Torr. Did he te V« how he thought he could be helpful ¢ 
, : 
; nportant man, for instance ? 
Mii LASpD N No: he { el] me that | didn’t ask him, and he 
. : ; oe \ Q ; a s i? 
me that bee se Mr. Solomon had already indicated to me 
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Mr. Tonrn. Had Mr. Solomon indicated in any way how Mr. 
Mayo k was important ? 

Mr. Laspon. No: he merely said that he was a judge in California 
and he was practicing law n W: | ng very successfully. 

Mr. Tonin. Then did Judge Mayock undertake to represent you 
in this matter ? 

Mr. Laspon. Judge Mayock told me that he thought he could be 
helpful in connection } 
fee of 875,000 if he vot the ruling. 

Chairman Kran. Contingent fee? 

Mr. Laspon. Contingent fee. 

Chairman Kran. $75,000? 

Mr. Laspon. $75,000, and if he didn’t ret it, he didn’t expect any- 


thing. I ¢] ought 1t was too much, and we fil ully agreed on S60,000, 
and he : ked fol cash. 

Chairman Kran. What was that ? 

Mr. Laspon. We aoreed on $65,000. 

Chairman Kran. Yes. 

Mr. Laspon. A fee of $65,000. We final] oreed « that 





Chairman Kran. Did you say paid in cash 

Mr. LASDON Yes: he a ked for cash. 

Chairman Kran. You agreed on $65,000 to be paid in cash? 

Mr. Laspon. Yes, sir. 

Chairman Kran. Were you accu tomed to dealing with sums of 
$65,000 in cash ¢ ; 

Mr. Laspon. Mr. ¢ hairman, I am not accustomed to dealing in 


] ] 1 
cash, but on the other han 


cai ] ] 
, ere Was a man introauced to me as a 


member of the bar, a man practicing in Washington, a former judge, 
and I felt it would be indiscreet to ask him why he wanted 

Chairman Kran. D i you not feel that there omething pe i] 
iar that he was aski ~ Tor Ca h? 

Mr. LAsp N. 1 couldnt imagine why he Wal ted cash, b it as I Say, 
he was introduced as an important individual. 

Chairman Kean. You were interested in getting a ruling? 

Mr. Laspon. I was interested in getting a ruling and the proposal 
was of su lla iracter that v \ yuldn’t ex time anyvtl f i] » Lie { 

Mr. Tosrn. So you greed to pay him 365,000 in currency 1f he rot 
vou a ruling and nothing if he didn’t? 


to do? 

Mr. Laspon. No, sit 

Mr. Byrnes. Let me 1 t here. Was the agreement to 
reimburse him tor any ¢ pe hat h might i even li i yt 
vet the ] ling 

Mr. Laspon. No, sir; not at all. 


Mr. Byrnes. None of the telephone calls or any expense that he 


migi.t have if he did not get the ruling? He would bear that himself ? 
» | ; { 4 ee j 1 
Mr. Laspon. In fact, sir, he didn’t mention anything about expense 
unt ora remuneration of expenses. 


Mr. Byrnes. Was it understood that you were not to pay any 
expenses ¢ 

Mr. Laspon. It j! st wasn’t mentioned, sir. 

Mr. Byrnes. At any time, then or after? 








\"\ 


H 
\T 
i 
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Mr. Lasp No. [ o1 ly saw him once after that. 
Mr. Byrnes. I ses 

Mr. Saptak. Mr. Chairman ? 

Chairman Kran. Yes. 


Mr. Sapiak. In othe ls, there \ Or ni just a 
Mr. Laspon. That night 
I x. J lly ther three steps. First it is a retan 
l th { step 1s e honoral m Therefore, 
i itted t mY nary ps. ] tthe h orarium 4 
\I | \\ en I ' | is concerned, a Tt 
( QO OTe! el r ne ¢ « 
I | .. Was there any | iti tha porto tr ti sum 
l ( ntribut ¢ 
Mr. Lasn \ 
\J | \ | va | ) \i May ke h services / 
\1 | é ‘ ( rrect 
| I N 1 ft re y |} you 
\ ~. That is corre 
Mia. J cactly t ime fashio1 ( 1) 
o> | 


I losr Subsequently you executed a power of attorney to him? 
\Ir. Laspon. He suggested that he wanted to meet Mr. Cann in 
I | Mr. ¢ n a] nt with him te 
J eM ; : VW, 4 M 
fy 
| ( f t { t Vf ( } parect 
' { { | rie 
oe M he pov 
’ - —a ve t 
\j ‘ | y Mr. ( } rma! } oulation of t| 
1D) { ror l in apne n bd lf « i tax 
{ { | ( Y) ‘ t of rn oned b 
ng 1 1 represent him You must also file 
var ! t to \ 1 e acl t f ther 
ost pproved by the Director of Practice. The 
t l} u of I | Rever do not disclose that M 
( led t orn 
\\ } \ re t Mr. Lasdon.,. that vou we NAVING a bribe 
rreed to furnish $65,000 in cash ? | 


~ 


Mr. Laspon. Yes, sir. 
Mr. Tonty. Not a contribution ? 

Mr. Laspon. No, sir. 

Mr. Tortn. No mention of politics at any time ? 

Mr. Laspon. No, sir. 

Mr. Torrn. The gentleman s mply stated that he wanted to get his 
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Mr. Tonrn. That was agreeable to you? 

Mr. Laspon. That is right. 

Mr. Tonrn. This was the first time you had ever paid an attorney in 
ash ¢ 

Mr. Laspon. Yes, sir. 

Mr. ‘Tosin. Certainly the first time you had ever mace a payment of 


) 


this size in cash to anyone ¢ 
Mr. Laspon. Incash. I never paid in cash to anybody. 
Mr. Byrnes. Did Judge Mayock in any of your discussions sug- 
vest it there were some people in Washington that he Khew, were 
iends of his, and for that reason might be ab 


ble ruling ¢ 


i\@) 
Mr. Laspon. Not to me, sir. 
Mi. Byrnes. He never suggested to you anything which would be 


° 1 > 1] 1 
1e grounds on which he could do something that other attorneys 


were not able to do? 


fs ] _— } } ? 
Mr. Laspon. No, sir: never indicated to me how he was going to 
ipproa 1} the sul i ics what leaal means, what means he Wa YO tO 


ust told me things that could be helpful. 


se,atall. Hej 
Mr. Byrnes. Did he tell you that he had had previous experience 
Civ Bureau and that would be helpful ? 


Mr. Laspon. Nothin: 


y 
Alls 


Mr. Byrnes. Nothing at all? 
{r. LLASDON. Nothing it all. You st . SIT, this wa Ll Cast vyhere if 


I had to advance any substat tial moneys asa lee 1n advance of ac- 
am sure I would have hesitated to do so unless I knew 
} l 


comp] Shiment, 
a greal deal more as to the g ittleman or what he was gouig to do. but 





P 7 1 . , 
was a confusing case in itself, and I tried for 2 vears through 
} 17 4 1 1 a i 
otner puns |, and | thought that well, if he thinks he can get the 


Mr. Byrnes. Did you ever ascertain whet! 


a 
f 
f 


in aavancement to take care of expenses or agreement to take care 


of the expenses of an attorney ¢ 

Mr. Laspon. No, sir. 

Mr. Byrnes. Th was novel in that respect ( 

Mr. Laspon. It was, sir. 

Mr. Torin. Did you make any independent inquiry of either Mr. 
Mayock or Mr. Solomon ? 

Mr. Laspon. I did not. 

Mr. Tosnrn. When did you learn that the ruling would be issued ? 

Mr. Laspon. Day before I received it. 

Mr. Tosrx. Who told you about it? 

Mr. Laspon. Mr. Cann. I believe Mr. Cann or his office called me 
on the telephone in New York. 

Mr. Torin. Did Judge Mayock ever tell you that the ruling would 
be issued ? , 

Mr. LAspD IN. No, sir. He called me about Zz weeks before the rul ns 
was issued and told me that he had expec ted to hear about it fairly 
soon. 

Mr. Tosrn. Hear favorably ? 

Mr. Laspon. No; he didn’t say that. He said he expected to hear 
about it fairly soon and then I didn’t hear from him again about it 
until I had received a copy of the ruling. 

Mr. Tosrx. When did you next hear from Judge Mayock? 


a 


J 
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Mr. Laspon. The day I received the ruling he called me on the tele- 
phone and asked me if I had rece ved the ruling. and I told him I had, 
nd | isked to meet me in New York, and we made an appointment 


> or 4 days later. He asked 1 to meet him at the very same place 

here I had met him the first time. ‘This was the second time I met 
the ot ( .and he asked me to have his fee with me. I made out 
a check Tor s690.000, sent mv bt r dow! to the bank. He had gotten 
the cash in an envelope; I met Mr. Mayock that day, and I gave him 


Mr. a Did he specity the denominations of those bills? 


Mr pau x. I did not open the package. My brother had gone to 
the bank, had gotten the p kage and gave it to me. I just gave it 


Mr. Byrnes. You did not tell your brother what denomination 


Mr. i SDON. No. 

Mr. Tortx. Do you know whether Mr. Cann told Judge Mayock 
that the ruling had been issued ? 

Mr. Laspon. I haven’t any idea. 

Mr. Torry. Do you know how Judge Mayock knew that the ruling 

had been issued? ~ 
Mr. Laspon. I haven’t any idea about that, either. 
Mr. Torry. The reason I ask you that, Mr. Lasdon, is that inasmuch 
as the Judge never filed a power of attorney with the oo ‘au, he was 
not sent a copy of the ruling letter. If he had filed his power of 
attorney, he would have gotten the copy and not Mr. Cann. There- 
fore, I wondered how you knew that Mr. Mayock had learned that 
the ruling letter had been issued. I take it you do not know. 

Mr. Laspon. I h: aven *t the slightest ed. 

Mr. Tortn. According to the catia which you furnished us, Mr. 
Lasdon, the wv haan al of $65,000 in currency from your personal 
account took place on September 28, 1948. I take it that money was 
pa d off to Mayock on the same day ¢ 

Mr. Laspon. Tha ght. I presume so. Yes, I am sure it was 
paid over the same « vecause I know I didn’t keep it. 

Mr. Topix. At that time you still thought you were paying a law 
santo’ ; : 

Mr. Laspon. Yes, sir. 

Mr. Tortn. And ee else? 

Mr. Laspon. I w paying a leval fee that I had contracted for. 


Chairman Kran. Di d you charge it up to your expenditures, your 
. 7) 2 
ef 


t 
CL 1S 
1 
lay, 


pel | expenditures, in income tax as a legal f 
Mr. Laspon. No, I didn’t. l understood that it wasn’t entirely 
proper. It wasn’t tobe done. Is that right? ; 
Mr. Torin. You can’t deduct legal expenses in connection with 
your own personal affairs. 
Mr. Laspon. I understood it was something on that order 
Mr. Tonin. How did you know that Judge Mayock had earned 
his fee? In other words, could it not have been purely fortuitous, 
as far as you knew, that you had gotten the ruling ? 
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Mr. Laspon. Well, I don’t know. I know I had made an arrange- 
ment with counsel, with Judge Mavyock, and I got the ruling, so 1 was 
obligated to pay him his fee. 

Mr. Torry. Even though Mr. Cann may have gotten the ruling and 
not Mr. Mayock ? 

Mr. Laspon. Well, I haven’t any idea on that at all. 

Mr. ‘Torin. Do you mean you paid out this money without any 
knowledge as to whether Judge M: avock had done a thing in your 


case ¢ 
Mr. Laspon. Well, I had m et Mag n arrangement with Judge Mayock. 
He said he thought he could be helpful in this case. I obtained the 


ruling. I felt I was ae to pay him his fee. 

Mr. Torry. But you have no personal knowledge of what, if any, 
personal services he per formed in order to get this ruling ¢ 

Mr. LASpON. No. sir. 

Mr. Torry. If any? 

Mr. Laspon. If any 

Mr. Tosrn. He ne ver r told you anything about it? 

Mr. LASDON. No. Sl 

Mr. Torry. Gave ow no reports ¢ 

Mr. Laspon. No, sir; except that telephone call. 

Chairman Kran. How long did you say you have been in business? 
Twenty seven years, was it ? 

Mr. Laspon. Yes, sir. 

Chairman Kran. Are you accustomed to doing that sort of thing? 

Mr. Laspon. No, sir. 

Chairman Kr ,N. It reminds me of the people that hang around the 
courthouse. hang around the courthouse and go to these poor 
people and say know the judge, and if I win the case—I am going to 
whisper to him about it—will you pay me $10 if I get you off?” 

The peop le stand there and don’t do anything. Of course about a 
third of the time they geet their $10 and they do nothing. 

Mr. Laspon. Mr. Chairman, the fact is here was a man who was a 
man who was represented to me as a man who was practicing law in 
Washington, a former judge, and an honorable individual, and it 
wasn’t a question of talkin © to anybody on the street. 

Chairman Kran. He was only represented to you by somebody you 
never met before ? 

Mr. Laspon. That is right. But I gave him the power of attorney, 
representing in the usual manner as every other attorney did. I had 
no suspicions of any kind about him because he didn’t ask for a fee in 
advance. 

Chairman Kran. No, but the moment he asked for a fee in cash, that 
was something. 

Mr. Laspon. It was very, very peculiar to me, but I didn’t think 
it was proper for me to question as to why he wanted the cash. 

Mr. Sapiak. If I might be clear, you say you gave him the power 
of attorney, you signed some papers for him at the time? 

Mr. Laspon. I signed the power of attorney. No: not at the time 
I met him in New York. 

Mr. SapLtak. When was it? 

Mr. Laspon. Let’s get that clear, sir. 

Mr. Sapiax. I was under the impression that you met him in New 
York at a place which you had forgotten, and which Mr. Tobin had 
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to remind you of, and then on the basis of that Ieeting you went ahead 
and \ felt vou had retained him. 


Mr. Laspon. That is correct. 


Mr. Sapitak. It was my impression you signed no papers or any- 


om ¢ 2. Probably shook hands and that was all ? 
Mr. Laspon. No: I signed no papers. Following the meeting with 
m. Mr. Cann’s office in Washington, and subsequent to that meet- 
ng I received the power of attorney Tron Mr. Cann. together with 
the brief, my mail in Ne York at my office, which I in turn made 
to Judge Mayock. 
Mr. Saputax. This Mr. Solomon you mentioned previously, as 
Vi 1 Ve imet Judge Mayo k the first time— 
Mr. Laspo Phat is right. 
Mr. SaptaK. Did he come into the picture any more ? 
Mr. Laspon. No, si t at all 
\I fornix. From the information which you furnis — us, Mr. 
L , it appears that the total fees which you paid to all attorneys 
t] matter totaled about 8117.000, specifically 8116.79.24. That 
r fe rulings. Of that sum, $65.000 has gone to Mr. Mayock 
TO! f conne O one ruling, is that right ? 


Mr. Laspon. That is correct. 
Mr. Tosrn. And all other payments except this one you made by 
t wr 
Mr. Laspon. That is correct. 
Mr. Toxsin (nd you have furnished us with those checks ? 
Mr. Laspon. That is correct, sir. 
[r. Torry. Have you ever had anything to do with Judge Mayock 
nee this matter / 
Mr. Laspon. No,.sir: [never saw him or heard from him since. 
Mr LORIN. Have you ever had occasion to employ him in any mat- 
ter nee that time‘ 
\i | ASDON. No, sir 
Mr. Torin. Did you ever discuss with him a desire on your part 


to b ! nthe ale of Government property 4 
Mr. LAaspon No sir 
| Torr. S rplus prope rt . Lam referring to 
Mr. Laspon. No, sir; ne ee any interest in surplus property. 


M , LOBIN. 1} d he ever pproa en you with such a proposition ? 
Ir. J SDON, No. sir 


[r. Toptn. Hav ng } ist 1 d Judge Mayor k to get the third in 
t] seric f four rulings, Mr. Lasdon, why is it that you did not 

{ , ea 41. al : +1, 9 Pai . i 
ob ! Th eS In connec on wit 1 the fourth ¢ You were certainly 
pleased with the servi were you not 


Mr. Laspon. Mr. Cann still acted f us, you u nderstand, he was 
still our counsel. He had been our ania if you please 

Mr & BIN, Excuse me. You had not a) ven him ae power of 
attorney to appear for you. The power of attorney which you gave 
to Judge Mayock expressly revoked Mr. Cann’s right to represent 
you in tax matters before the Bureau. 

Mr. Laspon. I did not know that. I did not realize it. I did not 
realize that one power of attorney would revoke the other 

Mr. Torin. This one Says so 1n so many words. 

Mr. Laspon. Does it? I didn’t realize it. 
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Mr. Torin. But you did not care to employ Judge Mayock in this 
last matter ? 

Mr. Laspon. In my discussions with Mr. Cann, after this ruling 
was issued, he felt in order to clarify the entire picture of the founda- 
tion that we should obtain a ruling clarifying the status of the founda- 
tion, and he suggested it and I certainly went along with it. I thought 
it was necessary. And which we did. 

Mr. Torin. But you did not want to hire Judge Mayock to help 
you with that one? 

Mr. Laspon. No, sir. 

Mr. Tosrn. And you have never had any occasion to approach 
him since except for this inquiry by the subcommittee? You have 
had no further meeting or communication with him until this sub- 
committee inquiry came up? 

Mr. Laspon. I have had none since the last time I saw him in New 
York City. 

Mr. Torrtn. That is all, Mr. Chairman. 

Chairman Kran. Any questions, Mr. King? 

Mr. Kina. No questions. 

Chairman Kran. Does anyone have a question ? 

Thank you, Mr. Lasdon. 

The committee will now adjourn until 2 o’clock tomorrow after- 
noon. Mr. Mayock and Mr. Solomon will be expected to be here. 

(Whereupon, at 4:48 p. m., the hearing was recessed, to reconvene 
at 2 p.m. Tuesday, August 4, 1953.) 
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The subcommittee met, at 2 p. m., pursuant to recess, in the main 
g¢ room of the Committee on Wavs and Means. New House Office 
Building, Hon. Robert W. Kean (cl 
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Present: Representatives Kean, Byrnes, Sadlak, and Kine 

Present also: John E. Tobin, chief counsel to the subcommittee; 
William P. Hindman, Jr., assistant chief counsel; Joseph M. F. 
Ryan, Jr., as istant counsel: Paul oe. Yesawic! Tx ASSIST int cou? sel: 
and Arthur J. Schissel, attorney. 

( ha Pinan tS AN. Che subcommittee Ww il] come to oraer. 

Mr. Maye ck? Mr. Mayock, | evathel from the photographers aroul ad 
here that they want to take vour picture. Now that 


Is not illowed 
during the session. Do you 


ive any oObplection to taking 


; { aking a picture 
right now? It is up to you. 
Mr. Mayock. I have no desire to make i hippodrome out of mvself 
at this time. At the same time, I have presumed to take a position 
ere public Ity miy lot, and whatever those centlemen want to do 


to take pictures, v hy, is far as I am concerned, let them 90. 
Chairman Kran. If they want to go ahea 
can go ahead before Mr. Mayock is sworn. 
Mr. Mayock. That is all right, sir. 
Chairman Kran. Mr. Mayock, will you sta 
hand and be sworn? Do 


l with their pictures, they 


nd and raise your right 
vou solemnly swear that the testimony 
are about to give W ill be the truth, the whole truth, and n thing | it the 


you 


truth, SO h ‘Ip vou God ? 


Mr. Mayock. I do. 


TESTIMONY OF WELBURN MAYOCK, WASHINGTON, D. C. 


Chairman Kran. Will you 
record, } lease # 

Mr. Mayockx. My name is Welburn Mayock, W-e-]-b-u-r-n M-a-y- 
o-c-k. I have oflices In the Sheraton Buildu 
suite number. 

Chairman Kran. Mr. Tobin? 

Mr. Tosrn. Mr. Mayock, are you an 

Mr. Mayock. I am. 

Mr. Tosrn. Have you been counsel to the Democratic National Com- 
mittee at various times? 


. ' 
give your name and address for tl 


1g in this city; 511 is the 


attorney, sir? 
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Mr. Mayock. Yes. 

Mr. Torrx. Were you counsel for the Democratic National Commit- 
tee in the yeal 1948 ¢ 

Mr. Mayockx. Well, there seems to be some doubt about that now. I 
thought I was. I did the legal work for the committee during the 
campalg thout compensatio 
Mr. lorrn. On a volunteer basis ? 
Mr. Mayoct Phat riognt, 

Mr. Tortn. During the year 1948, did you 1 eet a man named 
William S. Lasdon ? 

Mr. Mayocr. I did. 

Mr. Tosrn. How did you meet him ? 

Mr. Mayock. He was introduced to me by a friend. 

Mr. Tonry. And who was the friend, Mr. Mayock ? 

Mr. Mayocx. It was Mr. Solomon. 

Mr. Torry. How do you happen to know Mr. William Solomon? 

Mr. Mayocxk. Oh, I have known him for a number of years. He 
was a friend of one of my lients, and I used to meet him in the office 
wher ] went to see my client l New Y ork City. 

Mr. Tosry. Was this client Mr. Louis Markus ? 

Mr. Mayocx. Yes. The client was his company, the Mifflinburg 
Body Works, but Mr. Louis Markus was the president and 1 believe 


the sole stockholder besides qualifying shares. 


Mr. Torrxn. Was your relationship with Mr. Solomon one between 
friends rather than business associates 2 

Mr. Mayock. Yes. 

Mr. Torin. And Mr. Solomon introduced you to Mr. Lasdon; is 
that right ? 

Mr. Mayocx. Yes. 

Mr. Torin. Previous to this introduction, had Mr. Solomon dlis- 
cussed W th you Mr. Lasdon’s problems ? 

Mr. Mayock. Yes. 

Mr. Tostn. How did that come about, Mr. Mayock ? 

Mr. Mayocxk. Well, I was endeavoring to raise money which was so 
de perately needed in the campaign, and he stated that he thought 
he knew a way where I could raise money; that there was a man who 
had a tax problem in Washington, and he thought that he would 
raise a substantial amount of money if I could be of any service to him. 

Mr. Torry. In connection with his tax problem ? 

Mr. Mayock. That is right; in Washington. 

Mr. Tosry. What was the amount of money discussed at that time 
between Mr. Solomon and your elf ? 

Mr. Mayocx. It was way up; I think it was around $100,000 at 
that time. 

Mr. Torry. Did Mr. Solomon indicate to you at that time the nature 
of Mr. Lasdon’s problem ? 

Mr. Maroc. No; he said it was a tax problem. 

Mr. Torin. And you said you would be willing to talk to Mr. Las- 
don about it: is that about it? 

Mr. Mayock. Yes; concerning employment to assist him in that for 
a consideration. 

Mr. Tonrn. At that time was it your notion that this consideration 
would be paid solely to the national committee and not to yourself? 

Mr. Mayock. That was the original idea. 
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Mr. ‘Tonrn. And thereafter Mr. Solomon arranged a meeting; is 
that it 2 

Mr. Mayocrk. That is correct. 

Mr. Torin. Where was this meeting held, sir? 

Mr. Mayocx. I — it was in Mr. Markus’ office at 200 Madison 
Avenue in New York ; that is my best recollection. 

Mr. Torstn. This was eu first time you had ever seen Mr. Lasdon ? 

Mr. Mayock. That is right. 

Mr. . BIN. What was the substance of your discussion with Mr. 
Lasdon at this meeting ? 

Mr. Mayocrk. Money. 

Mr. Tosin. Did he tell you what his problem was ? 

Mr. Mayock. No. 

Mr. Torin. He simply stated that he had a problem / 

Mr. Mayocx. Tax problem. 

Mr. Tostn. And you undertook to assist him with it ? 

Mr. Mayock. No. 

Mr. Tostn. What did you do? 

Mr. Mayock. I told him that I would consider the sum which he 
offered. 

Mr. Tostn. He offered a sum to you? 

Mr. Mayocrk. That is right. 

Mr. Tozsrn. What was the sum he offered ? 

Mr. Mayock. $25,000. 

Mr. Tosrn. Twenty-five? 

Mr. Mayock. That is right. 

Mr. Torin. And you ul dertook to consider the matter for that sum ? 

Mr. Mayocx. That is right. 

Mr. Ti BIN. And that was the end of your neg ytiations with h m ? 

Mr. Mayock. That is right. 

Mr. Tosin. He did not offer you any larger sum ? 

Mr. Mayock. No, sir 

Mr. Tonrn. And you did not insist on any larger sum ? 

Mr. Mayock. No. I had not had any negotiations with him as to 
amounts; he merely named them. 

Mr. Topin. He named a fee of $25,000 ? 
Mr. Mayocxk. Ri 


] 
ont. 
Mr. Torin. You told us the other day, Mr. Mayock, that your ob 


ective was to raise £30.000 2 

Mr. Mayock. That is why I did not accept it at that time. 

Mr. Torin. You did not accept it? 

Mr. Mayocr. Oh, no, I said I would consider it. 

Mr. Tostn. When did you next meet Mr. Lasdon ? 

Mr. Mayock. Some time thereafter, probably—well, I cai *t tell you 
that, but it would be probably 10 days to 2 weeks. 

Mr. Tortxn. Where was this meeting held 2 

Mr. Mayock. Same > p lace, 

Mr. ToBIN. 1) d Mr. Solomon arrange this meeting also ? 

Mr. Mayock. He did. 

Mr. Toprx. What was the substance of your discussion 
meeting ¢ 

Mr. Mayocrk. Money. 

Mr. Torin. Did Mr. Lasdon raise his offer ? 

Mr. Mayocr. He did. 
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Tortx. To how much this time 
Mayock. $65.01 

Mr. Tornrx. Did you ask him for any more money at that time 
: as ; 


] 
| 


onmn. And you still were unaware of the nature of the proble1 
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roug Lhe ti i ii i. 
Mr. Byrnes. These two o that 4 entioned ye 
Cd t] tL vo al if i woout nie yf 


Mr. Mayock. That is right 
Mr. Byrnes. You cert v also discussed the fact that he had a tax 


aia Vol hot 





INTERNAL REVENUE INVESTIGATION 1415 


Mr. Mayock. I knew that. I don’t think we discussed it. 1 asked 
to be put in touch with his attorneys in Washington. 

Mr. Byrnes. What relationship then did you discuss? The mat 
ter of mon Vy, you were not talking just about the color of it 

Mr. Mayrock. No, sir. 

Mr. Byrnes. What kind of discussion did you have about money? 
What did he say and what did you say ‘ 

Mr. Mayrock. I can’t give you that. The first ti 
tax problem and that it would be worth $25,000 1 


? 
I told him I would consider it. I think the whole interview was o1 ly 


ne he Sa d he had a 
could he soived. 


a minute or so. 

Mr. Byrnes. Did he ask for this second interview with vou, or ho 
was that arranged ¢ 

Mr. Mayock. After the first interview I said that 825.000 was a long 


way from the amo nt the had been talki 1g and I needed 830,000 for 
Mr. Byrnes. Did you discuss with Mr. Lasdon on the first visit 
in your discussio1 about money the fact that vou wanted money for 


the campaign fund 


some specific purpose ¢ 

Mr. Mayock. No, I did not. 

Mr. Byrnes. Was that discussion then with Mr. Solomon? 

Mr. Mayock. You are asking me for a discussion between parties 
where I was not present, Mr. Byrnes. 

Mr. Byrnes. No, I am just speaking of your conversation. 

Mr. M AYOCK, Oh, yes 5 the whole transaction arose out of my en 
deavor to raise money for the campaign. 4 Ir. Solomon suggested that 
| CoO ld raise SsOni€ money it ] could solve this problem. 

Mr. Byrnes. Did he suggest that if you could solve the problem Mr. 


Lasdon would make a contribution in his own name or pay a good 
fee or what? 

Mr. Mayock. No. He said he thought | » could get $100,000. Then 
when I met with Mr. Lasdon, Mr. Lasdon said it was worth $25,000. 
I said I would consider it. and then I told Mr. Solomon that that was 
Inadequ ite. We had several conversations I can’t repeat them, Mr. 


Byrnes: I wish I could. 

Mr. Byrnes. What I would like to get, Mr. Mayock, is to what 
extent Mr. Lasdon, for what purpose Mr. Lasdon, was making these 
offers of payment of money, whether he was making them as a pay- 
ment of a fee orasa political contribution. 

Mr. Maycock. As I recall it, when I met with Mr. Lasdon, that 
matter was not discussed. 

Mr. Byrnes. Just a question—— 

Mr. Mayocrk. Of how much. 

Mr. Byrnes. How much? 

Mr. Mayock. That is right. 

Mr. Byrnes. Not the question of whether it was going to be a fee to 
you or a conti ibution to the party ¢ 

Mr. Mayock. That is right, with Mr. Lasdon. 

Mr. Byrnes. Now did you know how this second meeting happened 
to be arranged ? 

Mr. MaAyock. It was arranged by Mr. Solomon or Mr. Markus, 
one or the other, to take place there, but it was the result of a conver 
sation that I had had with Mr. Solomon after the 25,000 matter, and 
that did not solve my problem. 
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Mr. Byrnes. All right. Then you met again at the second time, 
ind at that time as I understand your testimony, Mr. Lasdon offered 
Mr. Byrnes. And was there any discussion at that meeting other 


meeting was only a moment. 
Mr. Byrnes. He came in d said, “I will raise my original offer 


Mr. Mayock. He said, “It will be worth $65,000 if you are able to 

Mr. Byrnes. If vou get me a favorable ruling. Did he tell you 
is involved at that time ? 

Mr. Mayock. Hedid not. ' t wastold me later. 

Mr. Byrnes. Did you at that time agree to see what you could do 

0 y are of | Tax ¢ 


Mr. Mayock. No; I told him that I wanted to talk to his attorney 
and that I would need qu lification to represent him. 

Mr. Torry. When did Mr. Lasdon first indicate to you the nature 
of | problem, Mr. Mayock ? 

Mr. Mayocr. Well. the first meeting he mentioned the fact that he 
had a tax problem, but he did not mention just what it was, merely 
that it was atax problem. 

Mr. Torin. When was the first time that he indicated to you the 
precise nat ire of the probl m he had? 

Mir. Mayock. As I recall it, | went before Mr. Cann and we had an 
nterview for about an hour and a half wherein the legal nature of 
the claim was discussed, and Mr. Cann agreed with Mr. Lasdon to 

ibmit a brief on the m ter to me al d also to submit a power of 

rney to me so that I would be qualified to discuss the matter in the 
freasury Department. 

Mr. Tosrxn. What representations had you made to Mr. Lasdon 

it yo ould be capable of handling this particular matter for him ? 

Mr. Mayock. ihadn’tmadeany. IsaidI would try. 

Mr. Tosrn. Had you told him that you had connections in Washing- 
ton, Tor example ¢ 

Mr. Mayock. Oh, I did not tell him that, but I have no doubt, if you 
isking for speculation, that he was told that. but not by me. 


Mr. Topix. The only her person with whom he conducted these 
( ns presumably was Mr. Solomon ? 
Mr. Mayock. I suppose so 


Mr. Tontn. What was the reason for selecting you ? 
Mr. Mayock. I have no idea, sir, that my position as an attorney 
uppea 9 at that tu from California was the reason he selected me 
all t attorneys in t United States to try to help him. 
Mr. Tosry. Had Mr. Solomon any reason to think you had special 
ons to handle this matter ? 
Mi M YOCK [ suppose he did. 
Mr. Tontn. He was aware of your position in Washington ? 
Mr. May T] 


t ‘ 


K. That is right, and my position in the campaign. 

Mr. Tonrn. With the possibilities that that offered. 

Mr. Mayock. That is right, and my connection with a former cam- 
paign 
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Mr. Tosrn. Mr. Mayock, in response to several questions just asked 
you by Congressman Byrnes, I think you gave the impression, perhaps 
T misunderstood you, that Mr. Lasdon was unaware that he was 
making a political contribution, is that right? 

Mr. Mayock. Well, as far as I was concerned, my thought was he 
at all times considered that the money he was passing over was for 
that purpose, although I did not discuss it with him, and I cannot 
testify to his subjective event; that is, what was in his mind. 

Mr. Toprn. I realize that. Had you led him in any way to believe 
that he was hiring you as his private attorney in this matter ? 

Mr. Mayock. I would say no to that. I don’t think that I Jed him 
to believe anything except that I might be able to help him, and if so, 
he was going to have to pay $65,000. 

Mr. Byrnes. To you or to somebody else ? 

Mr. Mayocxk. To me. 

Mr. Byrnes. To whom would he pay the $65,000? 

Mr. Mayock. It was paid to me, sir. That would be about the best 
answer. 

Mr. Byrnes. That was the understanding in the first instance? 

Mr. Mayocx. I didn’t think it was going to be paid to anybody else 
at all, sir, I thought it was going to be paid to me. 

Mr. Byrnes. You had no discussions with him as to the purpose of 
the payment, whether it was to pay you a fee or to reimburse you or to 
be in turn turned over by you to the Democratic National Committee? 

Mr. Mayocr. I don’t think, sir, as I recall it, that that matter was 
ever discussed with Mr. Lasdon. It was discussed with Mr. Solomon 
and with Mr. Markus. 

Mr. Torin. Before turning to that point, I would like to read an ex- 
cerpt from your staff interview the other day. I asked you [reading]: 

As far as you are concerned, you are quite clear Mr. Lasdon didn’t think he 
was paying you any money for your services? 

You responded : 


I am quite sure. 


Mr. Mayrocxk. That is right. 
Mr. Tosrn. I then asked you: 


You are quite clear he understood the money was to go to the Democratic 
National Committee? 


to which you replied: 
Well, that is an opinion you are asking for, young man. Isn’t what you are 


asking me the subjective events of Mr. Lasdon? I don’t know what was in the 
man’s mind, but so far as I know, that was the situation. 


Then I asked you: 

Certainly you had done nothing to give him any contrary impression? 

Your response was: 

No, sir. 

Mr. Maroc. That is right. I so testified or I so stated with you. 

Mr. Torry. You testified also, I believe, that you had stressed to 
Mr. Solomon your desire to raise $30,000 for the national committee ¢ 

Mr. Mayock. For the campaign, yes. 

Mr. Tortn. That was your object ? 


29091—538—pt. D——7 
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Mr. Mayocx. That was the original objective of the whole matter. 

Mr. Toxsrn. Did Mr. Solomon then ask you if it was all right with 
you if he made some money on this transaction ¢ 

Mr. Mayocx. Yes. That was after the $25,000 episode. He said, 
“Well, if we raise more than the $30,000, have you any objection to 
splitt ing it?”, and I said, “No.” 

Mr. Tonrn. When did you first learn that Mr. Lasdon would offer 
$65,000 ? 

Mr. Mayocx. When he told me. 

Mr. Tostn. Mr. Solomon had never intimated that, and you accepted 
the $65,000 offer ? 

Mr. Mayock. I did, sir. I didn’t accept it at the time. I said, “I 
will see what I can do.” My reason for that, if you will permit me to 
explain, was that I wanted to be certain in my own mind that the rul- 
ing he was seeking was justified as a matter of law before I endeavored 
to help, and if I thought that it was, then I would try to help him. 

Mr. Toxin. So that when he offered you $65,000, he then told you 
that he was seeking a ruling? 

Mr. Mayock. I wanted to talk to his attorney and get the details 
of what the legal situation was, and that I did subsequently. 

Mr. Tosrn. Then you agreed to undertake this matter ? 

Mr. Mayock. That is right, sir. 

Mr. Tostn. Who was the contemplated escrow agent in this matter ? 

Mr. Mayock. Well, I don’t think there was any person named, but 
I have a recollection, and I don’t know who I was talking to now, 
whether it was Solomon or Lasdon or Mr. Markus, that I did have a 
telephone conversation where Lasdon’s brother was suggested, and I 
laughed. 

Mr. Tosrn. That would not be your idea of a satisfactory escrow 
arrangement ¢ 

Mr. Mayocx. Why, no; Mr. Lasdon would probably himself be just 
as effective. 

Mr. Torry. In any event that idea was dropped ? 

Mr. Mayock. It was abandoned. As far as I know, there was no 
escrow. 

Mr. Tostn. You had no agreement with Mr. Lasdon in writing? 

Mr. Mayocx. Certainly not. 

Mr. Tosrn. Why not? 

Mr. Mayocx. Well, because I was hopeful that the matter would 
never become a matter of public knowledge and writings have a way 
of turning up after many years, and in peculiar places. 

Mr. Tozsrn. Why did you want to conceal this transaction, Mr. 
Mayock ? 

Mr. Mayock. I wanted to avoid the appearance of evil. 

Mr. Tosrn. Was it only the appearance you were afraid of, the 
substance did not exist ? 

Mr. Mayock. I took a chance, sir, at that time. It was a considered 
chance. I have no right to whine about it. I needed the money for 

the party, and they were in desperate straits, and I took a chance, and 
if what I did was illegal, the blood be on my head. 

Mr. Tornrn. Was the reason for insisting on payment in currency 
also to avoid leaving any trace of this transactions ? 

Mr. Mayock. Well, you again in your question bring in my in- 
sistence as though that were a fact, and I have not testified to it. I 


EERE TI a 
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stated that it was just generally understood, and I don’t think the mat- 
ter was discussed with Mr. Lasdon, but that was the reason for the cash 
transaction and not a check transaction because it is currently known 
that a cash transaction is not as easily traced as normal transactions 
through bank accounts. 

Mr. Topsrn. Well, you will agree, will you not, that the cash idea 
was your idea? 

Mr. Mayocx. It probably was, but I don’t recall the statement. 

Mr. Tosin. But you do not want to say that you insisted on being 
paid in cash ? 

Mr. Mayock. I don’t recall of any insistence. It is not any re- 
luctance on my part to tell everything that occurred and try in any 
way to forgive or avoid any of the consequences of my conduct. 

Mr. Torin. When I asked you the other day 


Did you request payment be made in cash? 
you said 
Yes, I think I did. 


Mr. Mayock. I think that is probably true, but I just don’t have a 
recollection of any insistence of any kind. I think it is more generally 
understood. Anyway, it was made that way, and probably at my sug- 
gestion, but I don’t recall the conversation wherein that specific mat- 
ter was referred to. 

Mr. Torin. You said the other day in answer to my question why 
you had asked for cash 

Well, because I didn’t want any checks floating around that might complicate 
matters 

Mr. Mayock. Well, that is in substance what I said again today. I 
have not seen my testimony. I submit to the committee that in sub- 
stance that is what I have said today. 

Mr. Tortn. I was just trying to get at whose idea it was, Mr. 
Mayock. 

Mr. Mayock. I have said as clearly as I can that I believe it was 
mine, but you are asking me to recall something that I don’t recall, 
and I can’t do that. 

Mr. Tostn. I see. Why was it that you only wanted to give $30,000 
to the party ¢ 

Mr. Mayocx. That was the original amount that I wanted. 

Mr. Tosrn. I see. 

Mr. Mayock. Then later when they said, “If we get some more, can 
we split it?” that was all right, too. That was a deviation from the 
original character motive of the transaction. 

Chairman Kran. Why was it $30,000? Was it because the Dem 
cratic Party at that time was pretty hard up and certainly would have 
apprec iated getting $30,000? Was there some reason to be in a po 
tion where perhaps you could get some future favors ? 

Mr. Mayock. I am not able as far as I recall to get any favors out 
of the party any time anywhere. 

Chairman Kran. The $30,000, was there some special reason for it 

Mr. Mayock. Yes, there was. I was on the finance committee and 
they had tried to get individuals to raise certain amounts, and I said 
I wouk 1 try to raise $30,000. 

Chairman Kean. That was your quota with them ? 
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Mr. Mayock. Sort of my quota, yes, and I tried to do it. 

Mr. Tosrn. Mr. Mayock, after you had this conference with Mr. 
Lasdon and Mr. Cann, and you had become familiar with the nature 
of the problem, and you had undertaken to do what you could, what 
did you do to assist Mr. Lasdon ? 

Mr. Mayock. Well, now let me see. As I recall it, the conversa- 
tion with Mr. Cann and with Mr. Lasdon was in the early part of 
July, I would say the 5th or 6th, some place in there. I don’t know 
the exact date, but I think I have it in my diary here. If you want I 
will try to look it up and get the exact date for you. 

Mr. Tostn. We would appreciate that. 

Mr. Mayock. My diary is not complete but is a number of—some- 
times it goes on for quite a while and then I miss up on it for some 
time. I was) { as cvood Aas Mr. Pepys or Mr. Boswell. 

[ have itas Tuesday, July 6. Would you like the entry ? 

Mr. Tosrn. If you like, go ahead. 

Mr. Mayock (reading): 

Conference 1:30 to 3 p. m., Norman Cann and Mr. Lasdon re internal revenue 
matter. They agreed to give me power of attorney and to give me copy of brief 
submitted. 

That is all there is to the notation. Then the next—I was very 
busy at this time, sir. This was the days just before the convention, 
ind I was in charge of the fiscal affairs of the convention, and I was 
just overwhelmed with detail. 

Chairman Kean. You were in charge of all the fiscal affairs of the 
convention ¢ 
Mr. Mayock. Yes, sir. 

Chairman Kran. That is quite a responsible position. 
Mr. Mayock. Well, there was a reason Tor it. 
Mr. Byrnes. Do you want to explain that ? 

Mr. Mayock. Yes. That is, you asked me if I wanted to. The 
answer is “No” to that. 

Mr. Byrnes. Well, since you brought it up maybe it would be help- 
ful if you gave us an explanation in the record. 

Mr. Mayock. I had advised, and this was before I returned to any 

al duty, I had advised that in my opinion the Democratic Na- 
tional Committee was acting unlawfully in that it did not have a 





leg 


treasurer, and my understanding of the law was that no political 


committee can receive a contribution or make an expenditure unless 
the positions of chairman and treasurer are filled, and I think that is 
in the Corrupt Practices Act. 

And so I volunteered that legal advice to a gentleman who had been 
Solicitor General of the United States and was then United States 
Senator and the chairman of the committee. Shortly thereafter they 
filled the position, I have always believed because of mv suggestion, 
with Senator Blyth of North Carolina. He sent for me and said 
that he knew me from 1944 and that I had—I think he used the words 
“kept the nose of the treasurer clean during that campaign” and he 
wondered if I would do the Same for him. I said I would but ona 
volunteer basis; that I would accept no compensation. 

He said that that was fine. I said, “The first thing I think vou 
ought to look into is the fact that there is $200,000 here in vour 
treasury that I don’t think ought to be in there.” I referred to the 
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$200,000 which the Chamber of Commerce of Philadelphia had given 
to both the Republican Party and the Democratic Party in payment 
for bringing the convention to their ¢ ity. 

I pointed out that the sum of $200,000 exceeded $5,000, which was 
the limit under the Hatch Act, and that it was money from a cor- 
poration, which was a violation of the Corrupt Practices Act. I sug- 
gested, therefore, that the money be returned to the committee; that 
is, to the chamb er of commerce in Philadelphia, and that a local com- 
mittee in Philadelp hia be appointed to whom the money woul ty 
paid and which committee pay the bills of the convention, which is 
the current practice in conventions, well, from time immemorial, I 
think. 

He agreed that that should be done. Thereupon he caused a check 
for $200,000 to be written to the Chamber of Commerce of Phila- 
delphia. I took it and went to Philadelphia. I should say that he 
asked me what committee should be appointed and I said, “The smaller 
the better.” 

He said, “How small ean it be?” 

I said, “Two. You have to have a chairman, and you have to 
have a treasurer.” 

I was appointed the chairman, and my secretary at that time 
was appointed the treasurer. We organized the local Democratic 
Political Committee of Pennsylvania. I had the check endorsed by 
the Chamber of Commerce of Philade Iphia to the local Democratic 
Political Committee of Pennsylvania, and I deposited the money in 
the bank and proceeded to pay all the bills. 

Is that a complete explanation, sir? 

Mr. Tontn. You were looking for another diary item, I believe. 
Mr. Mayock ? 

Mr. Mayock. Yes. Yes, I have an entry here on the 9th; that is, 
3 days later [reading]: 

Lasdon sent power of attorney and letter re tax matter. I can’t give it at- 
tention until after convention. 

That is the note in the diary. 

Mr. Tornin. At this conference in Mr. Cann’s office had you made 
any statements to either Mr. Cann or Mr. Lasdon as to how you 
would proceed in this Lasdon matter? 

Mr. M ayockK. I don’t believe I did, sir. 

Mr. Torin. The reason why I ask you that, Mr. Mayock, is this: 
Mr. Cann whe on he dre W up this memor% wndum for subm iSS] ion to you 
and when he drew up the power of attorney from Mr. Lasdon to you 
and revoking the power of attorney pre viously issued to Mr. Cann, 
sent a letter to Lasdon to this effect : 

We are forwarding herewith a letter drafted for your signature addressed 
to Welburn Mayock. As I told you over the telephone, we have tried to make 
the letter simple but adequate. For the character of presentation Mr. Mayock 
cares to make, I believe the material supplied is entirely adequate. 

That leads me to believe that you had outlined in some fashion what 
it was you planned to do. 

Mr. Mayock. I don’t recall, but there certainly was no secret of 
what I intended to do. 

Mr. Tosrn. What did you intend to do? 
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Mr. Mayock. I intended to go to the Secretary of the Treasury and 
ask him to cause this case to be investigated, and if Mr. Lasdon was 
entitled to his ruling that I thought he ought to get it, and if he wasn’t, 
why, then they should do their duty. 

Mr. Tonrn. Did you tell Mr. Lasdon that? 

Mr. Mayock. I don’t think I did. 

Mr. Torry. Did you tell Mr. Cann that? 

Mr. Mayock. I don’t think I did 

Mr. Tontn. Or Mr. Solomon ? 

Mr. Mayocrk. I don’t think I did. 

Mr. Tontn. You just said you did not think it was any secret what 
you intended to do? 

Mr. Mayock. Well, Mr. Tobin, I knew and I think they knew as 
reasonable men that they were going or at least trying to purchase my 


1 


services as a political figure rather than my skill as a lawyer, and I 
think anybody wl » had oceasion to regard all the facts and e1rcum- 
stances would come to tl ime conclusion even though it were not 
hh] , , + } ~ » 
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Mr. Torry. I see. Did you go to Mr. Snyder, the Secretary of the 
Treasury ? 

Mr. Mayock. I did. 

Mr. Torry. When did you go, Mr. Mayock? 

Mr. Mayock. As I recall, it was some time in August. These books 
are not very orderly. 

Mr. Tortn. Take your time. 

Mr. Mayock. Mond y, August 16. 

Mr. Tostn. Monday, August what? 

Mr. M L\YOCK. T he 16th. 

Mr. Toptn. Would you mind reading your diary entry, Mr. Mayock ? 

Mr. Mayock (reading): 


Mad ppoil nt Vv Se i Snyder 
That when I made the appointment. but I didn’t see him on that 
day. 


Mr. Tonry. What day did you see him on? 
Mr. Mayock. Tuesday, August the 17th. 
Ir. Tontn. What was the substance of your conversation with the 
Secretary ¢ 
Mr. Mayock. Well, my diary account I guess would be as good as 
anything; it is better than my recollection. It says here [reading]: 


Went to Secretary Snyder. Good meeting. I was a little abrupt, but I can’t 


be too plomatie in a legal discussio His Department is wrong in their atti- 
tude. It is admitted apparent that I am sound legally, but I have no power to 
force them to do their duty. This is one of difficulties of the administrative 


process 


Chairman Kean. Who said this? 

Mr. Mayock. I said that. If you want the diary at that point to 
examine it, you may do so. 

Mr. Tontn. Thank you, sir. 

Mr. Mayock. I will state to the committee as to the diary that I 
have no objections to the committee perusing it if they want to, but 
there are a lot of matters in there where in talking to myself I said 
things that were wrong about people, and I wouldn’t like to make it 
public. Sometimes i was almost prophetic but other times I was in 
error. 
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Mr. Toprn. Was that the only time you spoke to Secretary Snyder 
about this matter? 

Mr. Mayrock. No, I believe, as I recall it, and my diary is refreshing 
my recollection, I went to him at a subsequent occasion with some 
legal memo that had been discussed and afterward left it with his 
assistant. 

Mr. Tosrn: Who was his assistant ? 

Mr. Mayock. I don’t recall. I suppose that was his office secretary 
or something. 

Mr. Torin. Did you tell the Secret: ry that there was a possibility 
that a contribution could be obtained if this ruling were issued ? 

Mr. Mayock. I did not. 

Mr. Torry. You did not intimate that to him in any way? 

Mr. Mayock. No. 

Mr. 'Tostn. He knew at that time of your position with the national 
committee, however, did he not? 

Mr. Mayock. He knew I was a busy little bee in the campaign, if 
that is what you mean. 

Chairman Kean. Well, he saw you as a lawyer or as a political 
ficure ? 

Mr. Mayocr. Well, he saw me as a lawyer under power of attorney 
satin a client. What my ulterior purpose was I dia not dis- 
cuss with him. 

Mr. Tornrn. Did you not get your appointment on the basis of your 
affiliation with the national committee, Mr. Mayock ? 

Mr. Mayock. I have — John Snyder for a long time. The 
contact was political, yes, but I didn’t and never did call up and say, 
“I am on the national committee; I want to see you right now, and 
throw everybody out while I get in.” I have never done that in.my 
life, and I have never made a political approach. 

Chairman Kran. Well, you got your fee, Mr. Mayock, as a political 
figure, and then you did your work as a lawyer; that is what you tes- 
tified ? 

Mr. Mayock. That is right. 

Chairman Kean. You said you got your fee as a political figure 
and then did your work as a lawyer? 

Mr. Mayock. That is right, sir. And if it hadn’t been for that rais- 
ing of it from $30,000 to $65,000 and my participating in the split of 
that, I would feel a good deal better about the transaction now. 

Chairman Kran. You are absolutely sure that you did not intimate 
to i Secretary —— 

Mr. Mayock. I am positive of that. 

Chairman Kran. That it was going to be a contribution ? 

Mr. Mayock. I am positive of it. 

Chairman Kran. Did you intimate or tell any other person in the 
Treasury Department or in the Bureau of Internal Revenue that there 
might be a political contribution ? 

Mr. Mayock. No. 

Chairman Kran. The only person who know anything about the 
political contribution was yourself, Mr. Solomon, and Mr. Lasdon? 

Mr. Mayock. Well, so far as Mr. Lasdon is concerned—— 

Chairman Kran. He did not know? 

Mr. Mayock. He may have known it, but I didn’t tell him. 
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Chairman Kean. The only person that knew anything about this 
possible political contribution was you and Mr. Solomon ¢ 

Mr. Mayock. Well, that is hardly accurate because as I have told 
you I took upon myself the difficult task of raising $30,000, and 
that was well known on the committee, and people were needling 
me at all times to perform, and after I got the $30,000, I went in 
and— 

Chairman Kean. I am talking about before the ruling was made. 
Of course, after the ruling was made you gave them the $30,000 ; that 
is a different proposition. 

Mr. Mayock. I gave it to them, and I got it thrown back at me 
within 5 minutes. 

Chairman Kran. Well, we will get to that later. 

Mr. Byrnes. Permit me to ask this: You say people knew that you 
had to raise some money, and you had to raise, or at least part of 
your quota was S350.000 ¢ 

Mr. Mayock. Well, that is what I said I would raise. It was a 
great deal more than individu ils of natiol al note were raising. As 
a matter of fact, I don’t know anybody that did as well. 

Mr. Byrnes. Did Mr. S: yde1 know that you were raising funds 
at this time ? 

Mr. Mayocxk. You are asking something that I don’t know. Mr. 
Snyder was not a member of the finance committee, and that is where 
the statement was made, and I didn’t tell him, but he did know as I 
guess everybody that was engaged in the campaign knew that Mayock 
was going all-out for the reelection of President Truman and for the 
reelection of the Democratic administration. 

Mr. Byrnes. In other words, it was common knowledge that you 
were active in the raising of funds? 

Mr. Mayock. Oh, yes. 

Mr. Byrnes. And active on the finance committee? 

Mr. Mayocrk. That is not all. 

Mr. Byrnes. But you were doing those things? 

Mr. Mayocr. That is all true, and I organized the National Tru- 
man-Barkley Clubs. I earried on their operation throughout the 
United States. and I was successful in getting the endorsement of 
labor; that is, the Council for the Democratic Party and lots of— 
and saved them from disgrace on another occasion during the cam- 
paign. 

Mr. Byrnes. This was all common knowledge, these things? 

Mr. Mayocx. Everybody in the party knew it. 

Mr. Byrnes. Mr. Snyder can certainly be presumed to know this? 

Mr. Mayocrk. Well, now don’t ask me that. 

Mr. Byrnes. Well, it was common knowledge? 

Mr. Mayock. I said it was common knowledge, but there is quite 
a difference between a matter that is the presumed knowledge of an 
individual and a matter that is common knowledge. I said that it 
was common knowledge; there was no secret made of it, in that sense, 
but whether or not Mr. Snyder knew that I was raising money, too, 
with my various other activities, that I have no reason to answer 
either yes or no to. 

Mr. Byrnes. You have no reason to believe, however, that Mr. 
Snyder was ignorant of your many contributions to the party and 
the many things that you did for the party ? ; 
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Mr. Mayock. No, the President announced that at the inaugural 
banquet; all the world knew it. 

Mr. Byrnes. And it was known even before the inaugural banquet ; 
it was known in August prior to the election—— 

Mr. Mayock. It was in 1944 when I devoted a year of my time 
to the matter. It was known in the organization of the One Thou- 
sand Club in the 1944 campaign and activities in that regard, in the 
general meetings there were resolutions of thanks that are spread on 
books that are matters in various libraries. It wasn’t a secret. 

Mr. Topsin. You were about to find the date of your other call on 
Secretary Snyder, Mr. Mayock ? 

Mr. Mayock. That was on August 20. 

Interview with Snyder. Delivered papers to his assistant 

That is all there is to the notation. 

Mr. Toprn. So far as you can now recall, were there any other con- 
tacts with Secretary Snyder? 

Mr. Mayock. That is all that I recall, and I didn’t recall this sec- 
ond one when I testified with you, but in reading my diary it must 
be true because that was the contemporaneous rece rd that I was 
keeping at that time and is more accurate than my memory 5 years 
later or more. 

Mr. Tosnrn. What did Mr. Snyder do at your meeting on August 
17? Did he say that he would look into the matter? 

Mr. Mayock. Yes, he said he would check on it. 

Mr. Torin. Did he do anything about that in your presence ? 

Mr. Mayock. No, I left. 

Mr. Torin. Did he tell you he would give you a report on it, for 
example? 

Mr. Mayocrk. No, and he never did. 

Mr. Torin. What was the substance of your conve! ation n Au- 
cust 20: do you recall that? 

Mr. Mayock. The last time ? 

Mr. Tortn. Yes. 

Mr. Mayock. Well, I don’t recall that, sir, but the note that I have 
made there indicates that I came to present an answer to some posi- 
tion that I had taken at the first time because I said I left the papers, 
and that to me means that I left my legal memo as to the rectitude of 
Mr. Lasdon’s legal position with him. 

Mr. Torry. Did you discuss this matter with the then Under Sec- 
retary, Mr. Foley ? 

Mr. Mayock. Not that I recall. I have in my diary a notation 
that I tried to call on Mr. Foley and he was out—out of the city. 

Mr. Toptn. What is the date of that notation ? 

Mr. Mayock. That is the date of the first meeting with Mr. Snyder. 

Mr. Tostn. August 17? 

Mr. Mayocrk. Well, now you have me now. 

Mr. Torntn. That is right? 

Mr. Mayock. That is if that is the date that I testified to when 
I read it, why, that is it. You will see right before the meeting with 
Snyder there the notation, “Foley out of the city. Interview with 
Snyder.” Will you read it and see if I am accurate in that recollec- 
tion? Reading through there you will find that I have marked with 
a red pencil the dates that I have testified to. Did you find it? 








1426 INTERNAL REVENUE INVESTIGATION 


Mr. Tosi. We did not find the notation that Mr. Foley was out of 
town. 

Mr. Mayock. Let me have the diary because I am sure. 

Mr. Torin. He was out of the city at that time. 

Mr. Mayockx. Was he? 

Mr. Torin. Yes; Mr. Snyder called him at Newport on that very 
day. 

Mr. Mayocx. That I didn’t know. It is in there. It says, “Foley 
on vacation.” 

Mr. Torin. It is on the 16th. 


Foley on vacation Made appointment with Secretary Snyder 
You are right. On August 20 your diary reflects that you had 
another interview with Mr. Snyder and delivered papers to his 


assistant ¢ 

Mr. Mayock. That is right. 

Mr. Torin. Do you recall reporting either of these contacts to Mr. 
Cann ¢ 

Mr. Mayock. I don’t recall it; I may have done so and I may have 
not. but I don’t recall it. 

Mr. TOBIN. Would you have reported on the basis of these two 


contacts that Mr. Lasdon \ or r to get his ruling? 

Mr. Mayock. Certainly not. 

Mr. Tontrxn. Now, Mr. Cann’s file on this matter contains a memo- 
randum dated August 20, 1948, which is the date of your second meet- 
ine with the Se retary. Readi g:| 
Re W S. Lasdon et 

S—-20-48—J udge Mayock phoned and in Mr. Cann’s absence he talked to Mr. 
C-o-h-n re above matter. §&S the ruling would come througt He later came 

the of nd Mr. Cohn gave hi a copy of our letter to the Commissioner 
ai it S tS 
parenthetically, that is the letter requesting reopening of the ruling— 

smittal letter to the Secretary of the Treasury signed by Mr. Long. 
Also, tod Mr Lasdon called M1 Cohn and said we should get this ruling 


tomorrow or Wednesday. 


Mr. M AYOCK,. | don’t recall t] at, but I may h ive called up; ] don’t 
know. 

Mr. Torrn. Do you recall calling and saying that the ruling would be 
issued ¢ 

Mr. Mayock. I don’t: but J may have done s¢ 

Mr. Torry. What basis would you have had on August 20 for saying 
that ? ‘ 

Mr. Mayock. Probably information. 

Mr. Torry. Where would you have gotten that information ? 

Mr. Mayock. I don’t know, but the only place that I know would 
be the individuals that had made the ruling. I haven’t any present 
recollection of that, but it is very possible that they call the attorney 
and tell him that his ruling is going through. I don’t know: I just 
don’t recall it. 

Chairman Kean. Did you not state that on that second day, the 
20th, was the time you gave the brief to Secretary Snyder ? 

Mr. Mayock. That is right. 

Chairman Kean. So the at Secretary Snyder certainly would not 
have had time to have the matter gone over by all the technical men 


INTERNAL REVENUE INVESTIGATION 1427 


in the Bureau before the time when evidently you figured you were 
going to get a favorable ruling? a é 

Mr. Mayock. No; but, of course, the original presentation to the 
Secretary was some time before that. 

Chairman Kran. Three days? 

Mr. Mayock. Yes; that is right. 

Chairman Kean. But at that first time did you leave him any infor- 
mation, or did you just ask him to look into the case, the first time? 

Mr. Mayock. No; my brief indicates that I talked the law. 

Chairman Kran. Talked the law to the Secretary ¢ 

Mr. Mayock. That is right. 

Chairman Kran. But you did not leave him any papers? 

Mr. Mayock. No; but I came back in 2 or 3 days and probably gave 
him in writing the gist of what I spoke at the oral meeting. That is 
as near as I can recall now, sir. 

Mr. Byrnes. What is the date of this memorandum in the attorney’s 
file ? 

Mr. Toprn. The same day as Mr. Mayock’s second visit to Secretary 
Snyder. 

Mr. Byrnes. The 20th of August. Do you not remember where you 
got the information that you conveyed to Mr. Cann? 

Mr. Mayocx. Well, I don’t, and I don’t rec call having called him; 
that is, 1 don’t have any recollection of it. I would tell you if I 
remembered it; I just don’t remember it. It is possible that I did, but 
I don’t recall it. 

Mr. Byrnes. Do you rec all having talked to anybody in the Treas 
ury or the Bureau of Internal Revenue other than the Secretary w ith 
regard to this case and your interest in it 4 

Mr. Mayocx. As far as I know—— 

Mr. Tosin. We have just given the witness the memorandum in 
Mr. Cann’s file. 

Mr. Mayockx. Well, of course, I don’t know anything about this, 
what Mr. Lasdon did, but I was hopeful after the first meeting of 
getting the ruling through. 

Mr. Byrnes. I do not think you finished answering the question 
I asked. 

Mr. Mayock. Will you read it again? 

Mr. BYRNES. I can rephrase it. Did you talk with anybody other 
than the Secretary, anybody other than the Internal Revenue Bureau 
or the Treasur y Department, with reference to your interest in this 
particular case? 

Mr. cen K. I don’t believe I did, sir; I have no recollection of it, 
and so far as my perusal of my diary is concerned it discloses nothing 
else. 

Mr. Byrnes. You do not recall talking personally with Mr. Foley ? 

Mr. Mayock. No; Mr. Foley was on his vacation. 

Mr. Byrnes. You do not recall talking to Mr. Lynch, the chief 
counsel ? 

Mr. Mayock. Not on this matter. I talked to him on other matters. 

Mr. Byrnes. With Mr. Oliphant on this matter ? 

Mr. Mayock. I am quite sure I never talked with Mr. Oliphant at all. 

Chairman Kean. Excuse me; you talked to Mr. Lynch on other 
matters ? 

Mr. Mayock. Yes, sir. 
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Chairman Kean. You had other tax questions? 

Mr. Mayock. Yes. 

Chairman Kean. In that year? 

Mr. Mayocx. Yes: I had other matters. I think in going over my 
ile in the period that we have discussed here today I have 
had about 13 or 14 in that period of 9 years—13 to be exact. 

Chairman Kean. In the period of what? 

Mr. Mayock. Nine years. 

Chairman Kran. Nine years? 

Mr. Mayocx. That is right, sir. 

Chairman Kean. Thirteen or fourteen times— 

Mr. Mayockx. That I had matters before the Treasury Department. 
I might say that I chalked up successes in four of them and failures 
in the balance. 

Chairman Kran. In this year did you have other cases, for the year 
we are talking about, 1948 ? 

Mr. Mayocrk. 1948? Yes, sir: I did: but it was after the campaign 
was over. 

Chairman Kran. Do you have quite a large legal business ? 

Mr. Mayock. Oh, no; I am an attorney of no importance. 

Chairman Kean. Secretary Synder seemed to think you were im- 
ortant, and you say you went to him as an attorney ? 

Mr. Mayocx. What is that ? 

Chairman Kean. And you say you took the case to him as an 
attorney ¢ 

Mr. Mayocr. Oh, yes: sometimes wisdom comes from babes and 
ucklings, the Bible tells us. 

Mr. Torry. Now, Mr. Mayock, is it not a fact that as of August 20 
you had no other source of information on the status of this case 
except the Secretary? 

Mr. Mayock. That is right: ar d it is possible that I got the infor- 
mation, I don’t know, or got encouragement that led me to believe 
that it would be granted. That is possible, but I just don’t have a 
recollection of it at this time. 

Mr. Tosrn. As a practicing attorney, Mr. Mayock, in matters as 
difficult as the Lasdon matter, would you have led your client to 
believe that suecess had been achieved unless you were sure of it? 
Mr. Mayock. I have tried to bolster up the courage of faltering 
ents for 33 years W ith hope. 

Mr. Tortn. And perhaps advising Mr. Cann in this case that the 
rul no we uld be issued W 1 ld ome in t] is category ? 

Mr. Mayocx. Yes:I had nothing to gain unless it was done. I had 
no monetary advantage in leading them to believe that it would be 





co 
IX 
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succe Cul 1 it wasn’t. but I did have a right. I should say, to give 
the client the benefit of my prediction. You see, really all a lawyer 
can ever do for his client is to tell him what he thinks maybe a court 
or an administrative agency will do under a certain set of circum- 
stances: purely a prophecy. 

Mr. Tortn. You were prophesying on the basis of these two meet- 
ings with the Secretary, I take it. 

Mr. Mayock. That is right. 

Mr. Torry. You were prophesying as of August 20, 1948, that a 


ruling would be issued in a difficult matter within 2 or 3 days? 
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Mr. Mayock. I probably was. As I say, I have no recollection of 
that conversation, but it sociie bly took place 

Mr. Tosrn. Even though the Bureau pag just a few months pre- 
viously indicated that it would rule adversely on this same request 

Mr. Mayock. That I did not know until you spoke. 

Mr. Torin. You did not know that? 

Mr. Mayock. I didn’t know that this was a matter that had bee 
closed and refused. 

Mr. Toptn. Why, you knew, ae a —— 

Mr. Mayock. There was a logja s I understood, in the admin- 
istrative agency, man the ru ana had not come through, but I didn’t 
believe, nor do I believe vet, that an adverse ruling had been made 
or that is, I didn’t know about it if it had. 

Mr. Tonrn. You knew, Mr. Mayock, that your client had withdrawn 
his application for this ruling ¢ 

Mr. Mayock. No, I did not. 

Mr. Torn. I believe, sir, that as an incident to your coming into 
this case it was necessary for your client to renew his application for 
this ruling? 

Mr. Mayock. Well, that was done not by me but by somebody else 
if it wasdone. I didn’t do it. 

Mr. Tortxn. You had no knowledge of that? 

Mr. Mayock. I don’t recall it. 

Mr. Tornrn. You were not given, for example, a copy of the letter 
req! lesting reopen ing? ¢ 

Mr. Mayock. I don’t reeall it. I have looked through my files to see 
if I have any information, but I don’t recall it. It is possible. I don’t 
recall any ruling that it was going to upset. My understanding is that 
it was a | ending matter. 

Mr. Torin. Did you ever read the memorandum on this ease that 
Mr. Cann had prepared for you? 

Mr. Mayock. I don’t think he ever sent me all the things that he 
prepared for me. I think that he sent me the power of attorney and a 
letter. 

Mr. Torsrn. The letter was signed by Mr. Lasdon ? 

Mr. Mayock. I don’t know. 

Mr. Torry. Well, did you read that letter ? 

Mr. Mayock. Qh, yes. 

Mr. Torry. It was a three-pag 


» letter on the second page of which 
the following appears [reading 


o 
rT: 

After further conversation, however, the Bureau of Internal Revenue refused 
to issue a favorable ruling and we have recently withdrawn the request for 
ruling. 

Mr. Mayov K. Then I prol ibly knew it, but I had ho recollection of 

as I sat he re. It is a long time ago, Mr. Te bin: and all] of the details 
fae 1 to slip away. 

Mr. Torry. Yes, sir; but my point is that although you undoubtedly 
knew this at the time, you neve ad enough confidence in the 
success of vour efforts to assure Mr. Cann’ office on August 20 that the 
ruling would be forthcoming within 2 or 3 day ¢ 

Mr. Mayockx. Apparently there, if what he says is true, I did, and 
there is nothing unusual in my life in that. I have spent my life in 
desperate litigation: they all lose their cases before I ever get them. 


1Es 


rthel 
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Mr. Torry. Well, the inference which I think is fair to draw, Mr. 
Mayock, from all this is th: at on August 20 the Secretary of the Treas- 
ury tol you you were going to get this ruling. Would you quarrel 
with that? 

Mr. Mayocrk. You have the right, as I understand it, as the court to 
draw any inferences that you wish from anything that I have said. 
You infer, sir; I did not imply. 

Mr. Torry. You have read the memorandum in Mr. Cann’s file 
which indicates that as of the day you saw the Secretary you told Mr 
Cann’s a e the ruling would be out? 

Mr. Mayock. And I have no independent recollection of it, but it 
may be so; that is what 1 said, = I am not drawing any inferences 
from facts. As I understand it, that is the function of the court. 

Mr. Byrnes. Would you tell Mr. ( ‘ann that unless somebody told 
you or had given you reason ? 

Mr. Mayock. No, I said that I had reason to be encouraged and 
I conveyed the encouragement. That is the only significance that I 
have, Mr. Byrnes, concerning it. 

Mr. Byrnes. And there is only one place you can get that, and that 
would be from the Secretary himself; is that right ? 

Mr. Mayock. Or his office. 

Mr. Byrnes. Is that right? 

Mr. Mayock. Yes. That is the only contact that I can recall that 
I made on this matter. 

Chairman Kran. Mr. Mayock, I just wondered. It seems rather 
beyond comprehension to me that in the midst of a political cam- 
paign, and a political campaign in which it was well known that the 
party which you favored and the Secretary favored was having trou- 
ble raising funds; that when you talked to the Secretary you just 
did not mention the fact that this man looking for this decision might 
be acontributor. You are sure you dd not mention that? 

Mr. Mayock. I am. 

Chairman Kran. Because to me it would seem the perfectly logical 
thing for you to do. 

Mr. Mayock. If it were a private matter and he were not a public 
official, what you say is quite correct, but many things, sir, are left 
unsaid in dealing with public officials, and I think that. I had sufficient 
commonsense not to go in and make any such statement as that. Like 
Mr. Tobin, people can infer; I did not imply. 

Mr. Kine. Some people would like to have that spelled out. 

Mr. Mayock. What? 

Mr. Kina. It would be nice for certain people to have that spelled 
out clearly, but as I understand, you felt that it would prejudice your 
case if you had come in on a purely political basis; is that correct ? 
Is that true? 

Mr. Mayock. Yes. 

Mr. Kine. Some would and others would not? 

Mr. Mayock. Yes. 

Mr. Kina. In this case you felt the better part of wisdom was to 
let it go? 

Mr. Mayock. That is true, and I think I would have failed if I 
had come in and made any blunt statement of that kind. I think, 
sir—I will take no credit for anything—that it was a matter of skill 


INTERNAL REVENUE INVESTIGATION 1431 


upon my part rather than character which caused me to make the 
presentation which I did. 

Mr. Byrnes. It was your legal skill; did you say ? 

Mr. Mayocrk. That is right; my skill. 

Mr. Byrnes. Legal skill ? 

Mr. Mayocx. That is the only thing I have, sir, and not much of 
that. 

Be Byrnes. I thought you told us that you had considerable poli- 

al skill and political appeal. 

"he Mayock. I never said anything about my political ap — 
The fact of the matter is I have just exactly none, and that has been 
demonstrated, as Mr. King can tell you, in my own State where I 
achieved the distinction for the first time of uniting the Democratic 
Party on a single issue, the first time in my generation they unani- 
mously decided they did not want me for their governor. 

Mr. Kina. How far, by the way, did that go? 

Mr. Mayock. I was running for the Democratic nomination, sir. 
I don’t think “running” is the proper word at this time, though I 
jogged along a little. 

Mr. Kina. I had associated your candidacy out there as well known 
as you were but I did not know whether it was for governor or attor- 
ney general. Did you withdraw or did it go to a finish or what? 

Mr. Mayock. No. I believe that with ane you should beware 
of entrance into a quarrel ; that being in, bear it, that the opposer may 
be aware of it. So I went through with it. ti wasn’t particularly 
salving for my vanity, but it was very good for my soul. 

Mr. Torry. Mr. Mayock, when did you learn that this ruling had 
been issued ? 

Mr. Mayock. I can’t tell you that, sir. 

Mr. Tosrn. How did ‘you learn that it had been issued ? 

Mr. Mayock. I am hazy on that one, too. 

Mr. Toptn. You had been furnished with a power of attorney run- 
ning from Mr. Lasdon to you? 

Mr. Mayock. Yes, sir. 

Mr. Topsrn. Did you file that power of attorney with the Bureau? 

Mr. Mayock. My recollection is that I must have done so, but that 
is inaccurate. I say my opinion is that I must have done so, though 
I have no present recollection of having done so at this time. 

Mr. Torntn. The records of the Power of Attorney Section of the 
Bureau do not reflect that you filed a power of attorney. 

Mr. Mayock. Then maybe I did not. As I said, I have no recol- 
lection of it but I do have in my notes the fact that I had it. 

Mr. Tostn. The reason that strikes me as significant, Mr. Mayock, 
is this: Your power of attorney, in so m: iny words, re voked the power 
of attorney which Mr. Cann had and, if you had filed that power of 
attorney, then the aties letter would not have been sent to Mr. Cann. 
It would have been sent to you. In fact, the ruling letter was sent to 
Mr. Cann. 

Mr. Marock. When was that? 

Mr. Topstn. On September 22, 1948. Under those circumstances, 
Mr. Mayock, it is a matter of some interest to the committee how you 
learned that this ruling had been issued. 

Mr. Mayock. I am not clear on that, sir. There is only one way 
I can think, and that is that, having determined to issue, somebody 
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told me about it f m the Department. but I have no recollection of it: 
and thie tat n of Mr. ( inh’ i stant there would indicate that 
] 


omeone had called up, I certainly would 


ict ly ( says I did in his diary note there. 
ay. 3 nN. W | your diary be of any assistance to you in estab- 
c ‘ vs t +} +? : 
= YUU LOUTK tll OUL. 
Mr. Mayock. I don’t know I will look at it and see. If it is, you 
I \ e to ATL notations from it. 
) } l¢ | to t |} e witness. ) 


Mr. Mayock. There is a p! ig fo! iF ndy’s in here the next day, but 
I think that is all. You see, it seems that I left the next day for New 


Mi 1 OBIN To which day do you refer / 


Mr. Mayockx. You see, this interview with Snyder was on the 20th, 
I nt to New York on the 21st. That would be in the afternoon 


\ M AYOCK., Yi S: if says here [reading]: 


I Mayflower, confe e, Brow convention booked, publicity for club, 
x ‘ ! desk and arranged for departure for New York. Long distance 
m St. Paul, Irvington. Made appointment to meet him in Chicago Tuesday at 


Mr. Tosin. Why do you not take a moment to run through your 
liary £ 

Mr. Mayocx. Then I say I went to airport, arrived at the Biltmore. 

Mr. Byrnes. This is the 21st? 

Mr. Mayock. That is right. 

Mr. Byrnes. This around September 21 or 22? 

M MI Ay CK. He Was ; k ne about— — 

Mi Byrnes. He was aski oO about the ruling. and how you hap- 
pened to know that the 1 @ had come down, and the ruling was in 
Mir. Mayock. The 20th was when I was with Snyder. 

Mr "TOBIN. Wi! \ do you not run through your diary ? 

Mr. Mayock. I wish I could. 

Chairman Kran. Look at it yourself for a moment. 

Mr. Mayock. It seems that my diary stops here for one of my 
periods, on September 3. 

Mr. Kine. Do not read the impertinent items out loud, Mr. Mayock, 
b Luse someone will jump on one of those and we will spend another 
hour on something that will not prove anything. 


Mr. Mayockx. Iam sorry, Mr. King, and I thank you for your admo- 


I do have a reason: that the whole truth that I have determined I 
hould tell, has perhaps made me more than usually voluble. 

As I say, gentlemen, this book here runs out. The diary ends at 
that point, on September 3, and I was probably out of town. 

Phroughout the years I have had lots of them. There are sometimes 

nths that go by whe n I am so negligent as not to keep it. 

Mr. Byrnes. In other words, you have no record to refresh your 
memory concerning what transpired around the 20th, 21st, or 22d of 
september ¢ 

Mr. Mayocx. No. This book I have here ends up in July, and this 
one takes up the next day, and it goes from here fairly complete up 
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to Septembe1 3 and ends in the middle of a sentence. 
nothing more, but I know that later I took it up again in another 
book. 

Mr. Torin. You do not now recall who it was that told you the 
ruling had been issued 4 

Mr. Mayocx. No; I don't. 

Mr. Topi. If the ruling was issued on September 22, and a copy 
thereof was recelvé ad by Mr. Las n. L believe. o1 septel ber 25, as he 
estified ve terday that the day he vot a copy of the rulit gy you calle d 
him and said, “I understand you got the ruling’ - 

Mr. Mayocx. That is very possible. I would be on the bit if I had 
known it. 

Mr. Topin. What was the answer ? 

(The record was re ad by the re porter. ) 

Mr. Mayock. That is an old expression. I mean like a horse when 
he wants to go, he pull on the bit That is what I me { I would 
be rearing to vo and meet him at that time, all things considered. 

Mr. Tontn. And get your fee / 

Mr. Mayocx. To get the $65,000, sir. 

Mr. Torin. But you do not know how it was you learned that the 
ruling had been issued / 

Mr. Mayock. I am hazy on that and I don’t want to make a stat 
ment that I am not certain of. It could have come from a number of 
sources, 

Mr. Tontx. From what sources could it have come ? 

Mr. Mayon K. Well It could have come from Mr. Lasdon, it could 
have come from Mr. Solomon, it could have come from Mr. Marcus, 
or it could have come from somebody in the Treasury Departme nt, 
or it could have come from Mr. Cann’s office; any one of those, 1 don’t 
just recall. 

Mr. Torry. In any event, you called Mr. Lasdon and advised him 
that this ruling had been issued and suggested that you and he meet, 
very shortly thereafter. Is that right ¢ 

Mr. Mayocr. That is right. 

Mr. Topix. And did you again at that time tell him to bring the 
money in cash ¢ 

Mr. Mayock. I don’t recall. 

Mr. Tostn. Where did you and he meet ? 

Mr. Mayockx. We met at the same place, in Mr. Markus’ office, at 
200 Madison Avenue. 

Mr. Tosrn. And who was present, sir / 

Mr. Mayockx. With Mr. Lasdon ? 

Mr. ToBIn. Y¢ S. 

Mr. Mayock. I think his brother was there. 

Mr. Torin. Was there anyone else present 

Mr. Mayock. In the room ¢ 

Mr. Topin. Yes. 

Mr. Mayocx. When the money was turned over ¢ 

Mr. Toptn. Yes. 

Mr. Mayock. No. 

Mr. 'Tosrx. Did Mr, Lasdon give you the $65,000 ¢ 

Mr. Mayock. He did. 

Mr. Tornin. Did you count it? 


29091—53— pt. D——8 
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Mr. Mayock. I didn’t count it in front of him. I counted it after- 
ward. It was in new bills with metallic Federal Reserve bands around 
it that was very easy to check over. 

Chairman Kean. Was it in big bills? 

Mr. Mayock. I don’t recall, sir, but I don’t think they were, because 
there was quite a pile of them. 

Mr. Topix. Did Mr. Lasdon just come in and give you the money 
and leave ¢ 

Mr. Mayock. That is all. 

Mr. Torin. There were no pleasantries exchanged, or anything? 

Mr. Mayock. Except “How do you do, Judge. Congratulations 

ndicating |. Goodby” and out. 

Mr. Torry. Did he not ask you how you had managed to achieve 
this for him? 

Mr. Mayock. No. I think he took what the Lord sent and was 

tisfied 

Mr. Tosry. And you made no attempt to tell him how it came 
about ? 

Mr. Mayock. No, sir. No, sir; I did not. 

Mr. Tosry. After he left, what happened ? 

Mr. Mayockx. Mr. Markus and Mr. Solomon came in immediately. 

Mr. Torrn. And you and Mr. Markus and Mr. Solomon had pre- 
viously arranged a distribution of the remaining $35,000 ? 

Mr. Mayock. That is correct, sir. 

Mr. Tosrn. At what time had you arranged such a distribution ? 

Mr. Mayockx. That was way on back, I think, between the first and 

econd meeting with Mr. Lasdon. I was dissatisfied with that $25,000 
ind I asked for the thirty, if you rec: all. At that time it was stated, 
“If we get more than that, split it up, ’and I agreed to it. 

Mr. Tortn. Were the terms of the split fixed at that time ? 

Mr. Mayock. I think they were. They were understood. I was to 
get one-half of it and they were each to split the other half of it. 

Mr. Topix. Was that arran: vement ¢c arried out ? 

Mr. Mayrock. It was. 

Mr. Tortn. You counted out the money to each other at that time? 

Mr. Mayocx. Not to each other. I counted it out. I put aside 
the $30,000 that was going to the campaign, and the other I gave Mr. 
Solomon $8,750 and I gave Mr. Markus $8,750, and I had previously 
igreed with Mr. Markus, because he was in financial straits—by the 
way, he was my principal client—to lend him $15,000. I pushed 

$15,000 of my part over to him, and so he got $23,750 at that time. 

Chairman Kran. All the service that Mr. Markus had rendered you 
was to i you use his office? 

Mr. Mayock. Well, he and Mr. Solomon arranged the contact. 

Chairman Kran. I thought Mr. Solomon arranged the contact ? 

Mr. Mayocx. Well, Mr. Solomon I met through Mr. Markus, and 
the conversations with Mr. Solomon and Mr. Markus were in Mr. 
Markus’ office. They were both present. 

Chairman Kean. It was for the use of his office ? 
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Mr. Mayock. It wasn’t for that. It was just some individuals that 
were in on a situation, knew all about it, and the idea was that I 
would take one-half and they would take one-half, and that is what 
was done. I think if anybody earned it, I earned it all, but that was 
what was done with it, and that is the fact you want, rather than what 
ought to have been done with it. 

Chairman Kean. There was no reason why you thought they ought 
to get some of this split, so that they would not talk too much about 
the deal ? 

Mr. Mayock. No. Remember, it was they, or Mr. Solomon, I 
suppose, but that started the split and raised it from the 25 figure to 
the 65 figure. I had nothing to do with that. I didn’t meet with 
Mr. Lasdon. The next time I saw him he said “Sixty-five.” That 
was the contribution that they had made. 

Chairman Kean. You understood that they had discussed the mat- 
ter with Mr. Lasdon ? 

Mr. Mayock. I don’t think Mr. Markus ever discussed it with Mr. 
Lasdon, but I don’t know—but I am sure that Mr. Solomon did. 

Chairman Kean. I cannot quite see the services that Mr. Markus 
rendered. However, possibly we will find out later. 

Mr. Mayock. Well, I have told you all there was to tell, sir. I 
believe that properly speaking, he had not earned what he was paid, 
but the fact of the matter was, whether he earned it or not, I gave 
it to him, and I gave him $15,000 more of mine, keeping only $2,500. 

Chairman Kean. You loaned it? 

Mr. Mayocx. I loaned him, yes, sir, and I took his note for it. He 
gave me a note the next day or the day after, something like that. 

Mr. Kine. It would be understandable, Mr. Mayock, that if two 
men associated with you in a matter of this kind and were responsible 
for more than doubling the original figure, you would be satisfied. 
[t is customary, even in some of the established professions, that there 
should be something coming to the man who could raise the ante. 

Mr. Mayock. That is right. That is it. May I state to the com- 
mittee that I promised to bring the original note and photostats that 
I took, and I would like the note returned, and you can retain the 
photostats, after examining it, for your files [document handed 
subcommittee counsel |. 

Mr. Tosrn. Thank you, sir. 

Mr. Mayock has given us the original of a note, dated September 28 
1948, in the amount of $15,000, made to his order, and that of his wife, 
for a term of 60 days. 

These are all photostats of the original; are they not ! 

Mr. Mayock. The original note is there, and I think those are p »hoto- 


stats of it. That is what I thought they were, anyway. Aren’t they 
Mr. Toprn. Yes. And I think you can have the or iginal back, Mr. 
Mayock. 


Mr. Mayocx. Thank you. [Document handed to the witness. | 
Mr. Topix. May this be put in the record, Mr. Chairman? 
Chairman Kran. Without objection, so ordered. 
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[he note referred to was received for the record. ) 
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Mr. Tosin. That, Mr. Chairman, is the same date on which Mr. 
Lasdon withdrew $65,000 in cash from his bank account in New York. 

Mr. M Vor k, did you report tl e proceeds of t this transaction on your 
kederal income-tax return for t hat year ¢ 

Mr. M vyock. Yes: I did. 

Mr. Torry. Including the amount of the loan ‘ 

Mr. Mayockx. Yes; I did. I reported the full $17,500, and paid 
taxes on it. Asa matter of fact, I paid more taxes than the $2,500 I 
Cot t of this deal, and the note has never been paid. 

To BIN. You have never taken a deduction for the note? 

Mh . Mayo k. No, sir. As I understand the law, I haven’t a right 
to until it is proven to be valueless. 

Mr. Tonr. And at this point it has not, 5 years later, proven to be 
Valueless ¢ 


=P mea cK. I haven't collected it yet, but, if I took a deduction 


on it. » tax - ; would say “Why didn’t you sue? Why didn’t you 
put him through bankruptcy W hy dic In't you do this or do that?’ 
So I don’t think I have, under the law, until I have demonstrated its 


worthlessness, achieved the status of a person who is entitled to take 
i refund or something, on it. 
Mir. Byrnes. You never asked for collection on it? 
Mr. Mayockx. Oh, ves. Ihave. I didn’t ask for it for a long time, 
because I knew Mr. Markus was in desperate financial circum- 
tances. IL was counsel for his company and I knew he was fighting 


Lie, and do he everyl bung he could to keep his head above 
iter. During that time they were paying me a retainer of $250 a 


Chairman Kean. $250 a week ? 


Mr. Mayock. That is right, about $13,000 a year, and that was 
ed to tl RFC they had a loan there asa regular retainer that 
I d. As I said, he was my principal client. I was hopeful that the 
$15,000 might be helpful. I didn’t think I was going to lose it. 
Mr. Byrnes. This retainer was in effect in 1948? 
\] MDAY cs. Oh. ves: it had-been in effect off and on since 1945. 
[ first started working for him. 
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Mr. Mayock. Yes, sir; and in 1949 and up until, I think, June or 
the Ist of July in 1950, when the conditions got so bad that he wa 
unable to pay it any more. He told me that he would try to resume 
payments if things got better. They never did. 

I am not blaming Mr. Markus for that and I am not blaming him 
for not paying the note because I don’t think he could. 

Mr. Kine. What was his business? 

Mr. MayYock. The Mittinburg Body Works, he was in the wood 


working business. They did a lot of war work and then there were 
cancellations of those contracts when the war was over. ‘Then they 


were, I think, one of the principal sources of supply for Westinghouse 
for radio cabinets. I negotiated the contract in that for them, and 
also the termination, later. 

They had the American Bowling & Billiard Co., which was another 
company that he had. I believe that was an interlocking company. 
They h: ad another plant at Syracuse that he was operating. He was 
trying desperate ly to keep his head above water, but what with war 
and the changes in administration and the changes in policy and loans 
and hise Aictatoied into public contracts with the Government, and all, 
why, he just went under, that is all. He went under for lack of 
working capital, although he was a very wealthy man, and did « very- 
thing he could to preserve his business. 

Mr. Toprn. Had you helped him get his RFC loan? 

Mr. Mayor K. Yes, I did. That is one of the things I did. but I 
received no compensation for doing that, as such. I had that regular 
retainer and it was just one of the duties I nerformed. That was all 
disclosed, and affidavits to that effect were filed with the RFC at the 
time the loan was negotiated. 

Mr. Tortn. Did you have any other clients in 1948 from whom you 
received income in that year? 

Mr. Mayocr. 1948? 

Chairman Kean. That was election year. 

Mr. Mayock. Not very many. Mr. Markus was the principal one. 
I think I received between $7,000 and $8,000 from him, and the 
balance of my income was only about $5.000 er $6.000. I remember 
$3,000 of it came from my practice in Arizona, $1,000 for conducting 
the negotiations on the sale of some junk in the Aleutian Islands. 

Mr. Torrn. You did not enjoy that, then ? 

Mr. Mayock. For the most part, sir, from the latter part of May 
through December, I didn’t engage in private practice except that I 
took care of certain things that were pending, and Mr. Markus was 
my principal source of income. 

Mr. Torin. He did not pay you this recular weekly retainer all 
during the year? 

Mr. Mayock. I don’t remember when he started, but I think it was 
in May. He had been paying it, and then there was a lapse, and 
then J think it started up again in May and then went through the year 
and on up from that, I think, every week, until about June or July— 
some time in 1950. Then, as I say, he was unable to pay any more. 

Mr. Tosrn. You had no income in that year which was unreported ? 

Mr. Mayock. Not that I know of, sir. 

Mr. Tostn. What did you do with the other $30,000, Mr. Mayock ? 

Mr. Mayock. Well, I put it in my briefcase and went to the Demo- 
cratic National Committee and unloaded it on Louis Johnson’s desk. 
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Mr. Tostn. This is at the Biltmore, in New York? 

Mr. Mayock. That is right; and he was the director of finance. 

Mr. Torry. And did you tell him where you had gotten it? 

Mr. Mayocx. I did not. I said, “Here is the $30,000 I have been 
trying to raise for the campaign” and he said, “Judge, this is magnifi- 
cent.” And it was, too. 

Mr. Torin. I certainly agree with you, Mr. Mayock. 

Did you tell him anything about where you had obtained the 
money ! 

Mr. Mayocx. No: and I didn’t like to answer “No” to questions, but 
it is sort of an implication upon my ordinary good sense. I kept the 
matter as quiet as I could, and the implication there is that I am a fool. 

Mr. Torin. Iam sorry if youthink that. It was not suggested. 

Mr. Mayocx. That is a characteristic for which I have no desire to 
be distinguished. 

Mir. Tosrn. I doubt very much whether anybody would so distin- 
Tul h you, Mr. Mavock. 

W hat did Mr. Johnson do with this money ¢ 

Mr. Mayock. Well, he ke pt it for 3 to 4 minutes, and then he shipped 
it back to me. 

Mr. pas ae 
hi — x. Well, : was not in the form that it could be taken by 
the Demo * National Committee. 

Mr. Torin. WW hy not 2 

Mr. ane K. Well, I hadn’t submitted any names and addresses of 

1e donors, and it was in such oy 1 as to indicate it all came from one 


place, which would have violated the Hatch Act. because $30,000 is in 
eXCess ¢ f S0.000. AY d » he] ee it or sent it back to me. | don’t 


think he had it 4 minutes 
Chairman Kean. That was afte anata it was magnificent ? 
Mr. Mayocx. Yes. Then he though t a little and realized that he 
’t take it: and he is a man of legal punctilio and he passed it 
back to me. 

Chairman Kran. What did he say when he passed it back? 

Mr. Mayocx. He sent it back to me by his secretary. 

Chairman Kran. You had gone? 

Mr. Mayock. I had gone, yes. I had gone down the hall into an- 
other office. 7 

Chairman Kran. And his secretary chased after you with a big 
bundle of money ? 

Mr. Mayocx. That is right, sir, just exactly, and put it down on 
my desk. J put it back in my briefcase 

Chairman Kran. You had a desk there? 

Mr. Mayock. Yes, sir. As I say, there seems to be some difficulty 
now with what my title was. I was actually doing the legal chores for 
the Democratic National Committee, among other things. 

Chairman Kran. You had this pile of money put on your desk 
there? 

Mr. Mayock. That is right, siz 

Chairman Kean. What did you do with it? 

Mr. Mayock. I put it in my briefcase immediately, sir 

Chairman Kean. What did you do then ? 

Mr. Mayock. Put it in a safe deposit box, as I recall. 
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Mr. Byrnes. You were doing legal chores?, You were the legal ad- 
viser to the Democratic National Committee at that time? 

Mr. Mayock. I advised everybody beautifully except myself. 

Mr. Byrnes. I was wondering if you had also been very acquainted 
with the proper handling of funds, as far as the convention was 
concerned ? 

Mr. Mayock. That is right. 

Mr. Byrnes. You naturally would be well acquainted with how 
funds had to be handled ? 

Mr. Mayock. Yes. 

Mr. Byrnes. How is it that you, as a legal counsel, should go to 
Louis Johnson and say “Here is $30,000. It is illegal for me to do 
it this way and it is illegal for you to get it, but this is how we are 
going to do it”? 

Mr. Mayock. That is not what I said. 

Mr. Byrnes. You did not say anything? 

Mr. Mayock. I said “Here is the $30,000 I said I was going to raise.” 

Mr. Byrnes. You were the legal adviser and you knew that that was 
illegal ? 

Mr. Mayocx. I was probably showing off a little, a little vanity, for 
which I wouldn’t be vain. I did know it was wrong. That is why I 
made no demur aaa in about 4 minutes it came back into my pos 
session again. 

Mr. Tosrn. Then what did you do? 

Mr. Mayock. I knew it was illegal to do that, sir. I knew it prob- 
ably better than anybody | have evel talked to, because, as far as I 
have ever been eble to ascertain, I am the only man that has ever 
read the Hatch Act or the Co1 rupt Practices Act. 

Mr. Kine. That is in either party or just one? 

Mr. Mayocx. Both parties, sir. I recall very, ve ry we ll. Congress- 
man King, how in the 40 campaign, with a ceiling of $3 million as the 
top amount that a political committee aiid expend, the Republicans 
spent $18 million not to elect Willkie, and r ported it. 

Chairman Kran. At least they aes 

Mr. Mayock. We reported everything, too. The way you do it, sir, 
1s to organ ize other committees, ‘and t hen each committee has a $3 
million limit and you don’t run out of $3 million gifts unless you run 
out of names. 

Mr. Tostn. I believe, Mr. Mayock, that I asked you what did you 
do with the $30,000, after you got it back from Mr. Johnson ¢ 

Mr. Mayocx. Well, I was traveling around the United States a good 
deal and I funneled it back into the committee as contributions from 
various individuals and institutions around the United States, and 
did it in this way: By asking them to make a contribution to the 
Democratic National Committee of a certain amount, and agreed to 
pay them in cash the amount of their suakalkadios if they would do so. 
{n that way money came in from various places that the committee 
knew nothing about, in checks of individuals, and I and the individ- 
uals strutted as great contributors, and I got rid of the $30,000 and 
got the money where it was supposed to go. 

Mr. Tosrn. And these amounts were also the custom: wily “less than 
$3,000” amounts ? 

Mr. Mayock. Yes. I advised that, sir, and for the reason that if 
they are $3,000 or over, under the tax law, there is an informative 








1440 INTERNAL REVENUE INVESTIGATION 


return that has to be made, and to keep the matter nice and quiet we 
yunts at less than $3.000 so that no one had to make any 

i] native returns 

Chairman Kran. Do you believe that action was legal? Do you 
think that that action was legal ? 

Vit Mayock. I th k it i very close avoidance of the Hatch 
,sir, [we t ha ed anyone else to do it. I killed my own 
Ch imal . and today I am suffer ng the consequences ot rt. which will 


probably destroy me. But I am not asking for any mercy from any- 
body. I did it and I can’t turn back history. 

Mr. Tortx. Who were the people who assisted you in funneling this 
m y bac to the tional committee @ . 

Mr. yook. You mean the individuals around the country ? 


Mr. Mayockx. That Iam going to refuse to answer. I will not refuse 
to er any question that involves my conduct or which in any way 
extenuates my conduct. but individuals around the United States who 
may innocently, and this ease with no knowledge of the background 
if e transact ; fer the punishment of publicity for my conduct, 
iould protect, and J am going to do it, and, if that be con- 


tempt, gentlemen, I want you to know there is none in my heart, but I 


Chairman Kean. Do you think it was innocent for them to make 
a fake contribution to the party? Of course it was not innocent. 
They were guilty. 

mr. Mayock. Well, my dear man, I beg your pardon, Mr. Congress- 


Co ngress has seen fit to make politics difficult, dangerous, and com- 
plex, and has made it practically impossible to carry on the functions 
of the democracy in a proper manner ey wane I consider a very 
hvpocritical law. Iam referring to the Ha et. Itisa case of an 
act being malum prohibition, bad itely oo e prohibited and 
not bad in itself. 

Chairman Kran. Do you go on the t heory that if you do not agree 
with the law that it is all right to break it 

Mr. Mayockr. No, sir; that is why I am telling the truth, though 
it destroy me, this afternoon. I don’t sap in that, but I was in 
the midst of a can pe gn. The Democratic Party was in battle. It was 
un institution for whic 1] had the highest regard and loyalty, and, in 
a war, sir, you te! d to adopt the Dev il’s ethics, rather than normal 
human ethics. That is why, though it is in normal human ethics, 

rong to killa man. in war, why, to kil] people wholesale becomes a 
oreat virtue, and to dees ive people by fraud j i n common practice be- 
comes very wrong, but to do so by a military leader becomes superb 
diversionary military tactics. It is just the inversion, sir, of human 
ethics, and this was a war, as far as I was concerned, and I paid for my 
conduct in a deviation of character. That is the fact. , 

Chairman Kran. I am not talking about you. 

Mr. Mayocr. Well, you are talking about me. 

Chairman Kean. I am talking about these other people who per- 
jured themselves. 

Mr. Mayock. They didn’t perjure themselves. 
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Chairman Kean. They sent in a contribution as their contribution 
which was listed in the files of the Democratic committee, in the files 
of Congress, as their contribution, when, in truth, it was not their 
contribution. Were they not perjuring themselves ? 

Mr. Mayock. As I understand perjury, there must be an oath, 
and you have left out all the oaths, as far as they are concerned. 

Chairman Kran. I did not mean legal perjury. I meant moral per- 
jury. 

Mr. Mayock. I don’t know that there is such a thing as moral per- 
tury. That is a circumlocution that I think is inaccurate. That they 
were deceitful is true. That they held themselves out as making con- 
tributions which they did not in fact make, is true. But, Mr. Kean, 
as I understand my duty, it is to see to it that I receive—I am groping 
for a word—the just consequences of my own acts, and, as far as 
they are concerned, that isa matter of their consciences. If they want 
to come forward now to substantiate my story and tell the truth, 
they can do so. I hope they will. I am going to give them an op- 
portunity to do so, but in my oblique sense of ethics, I don’t think 
that having enticed them into the twilight of political practice, I 
have a right now to disclose their names. That is my position. I 
may be wrong. 

Mr. Byrnes. Of this $65,000 fee—— 

Mr. Mayock. Yes, sir. 

Mr. Byrnes. There is no question in your mind, is there, but what 
$35,000 was a fee paid to someb« dy ¢ 

Mr. Mayock. No, sir. 

Mr. Byrnes. It was a fee paid? 

Mr. Mayock. That was taken by three individuals, and I reported 
mine. I suppose, being honorable men, they reported theirs, too. 

Mr. Byrnes. It was a fee for performing a service ¢ 

Mr. Mayock. That is right, sir. 

Mr. Byrnes. So that would be ended ¢ 

Mr. Mayock. That is right. 

Mr. Byrnes. We have a quest ion, apparently, as to the $30.000. Do 
you consider that $30,000 as paid by Mr. Lasdon as a fee or a political 
contribution ? 

Mr. Mayock. I considered it a political contribution and operated 
under that theory. 

Mr. Byrnes. And you accepted it as a political contribution ? 

Mr. Mayock. That is right, sir. 

Mr. Byrnes. To use as an officer ? 

Mr. Mayock. I was not an oflicer or anything. 

Mr. Byrnes. As an employee? 

Mr. Mayock. I was not an employee of anybody. 

Mr. Byrnes. What were you in connection with the Democrati 
National Committee at that time? 

Mr. Mayock. I was a volunteer worker. 

Mr. Byrnes. All right. As a worker for the Democratic National 
Committee, you accepted a $30,000 contribution from a single indi- 
vidual. There is no question about that? 

Mr. Mayock. That is right, sir. 

Mr. Byrnes. And I do not suppose there would be any question in 
your mind that that is a violation of the Hatch Act? 

Mr. Mayock. There is no question in my mind about that. 
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Mr. Byrnes. Now, could you tell us the mechanics by which you 
distributed this $30,000 so as to bring it in to the Democratic National 
Committee with the appearans e of being bona fide contributions not in 

f the Hatch Act? What were the mechanics that you used ? 
Give us a typical case. 
Mr. Mayock. If you will permit me to give a hypothetical case. 
Mr. Byrnes. At this time you need not mention the name of the 


Mr. Mayock. Let me se your name. Let me Say I came to you, 


Mr. Byrnes. Let us call it Mr. X for your purposes. 

Mr. Mayock. I came to Mr. X and I said, “I would like to have 
you ike 1 o1.U00U conti bution.” 

Mr. Byrnes. Would j call him on the telephone, or what ? 

Mr. Mayock. No, sir; I would talk to him. 

Mr. Byrnes. Take one of the cases that you actually went through. 

Mr. Mayocx. That is what I am trying to do, if I am permitted, 
sir. I went to the individual and I said, “I would like to have you 

ike a contribution to the Democratic National Committee in the sum 


»f so many dollars.” If he agreed to it. I said I would give him in 


ca { »-SuMm oI h 5 contripution.,. Let us say it was SZ.0U0U, He would 
rite out a check to the Democratic National Committee in 
Washington, with his letter, saying “I enclose herewith my check for 


$2,000, contribution to the 1944 campaign” and I would give him 
D2 Oineash. Thatis a complete transaction, sir. 

Mr. Byrnes. As I understand from what you have just said, you 
ould go to Mr. X—— 

Mr. M \YOCK. Yes. 

Mr. Byrnes. And first ask him whether he would make the contribu- 
{ to the Democratic National Committee in the sum of $2,000? 

Mr. Mayocr. All right, sir. 

Mr. Byrnes. You would not tell him any more or ask him any more 
t that point ¢? 

Mr. Mayock. He would then ask me—usually, they demurred and 
said they couldn’t afford it, and so forth, and I would then say, “It 

n't cost you a cent.” 

Mr. Byrnes. That is the part that you did not tell in your first story. 

Mr. Mayock. You want me totake Mr. X’s part too? 

Mr. Byrnes. You did not even take your part in this particular 
th mY, aS Tar as tellu Yr exac tly what transpired, and that is all J want. 
Mr. Mayockx. Well, I thought I did. I am sorry, Mr. Byrnes. 

Mr. Byrnes. You said that first you asked them whether they wanted 
to contribute and, if they said “Yes” you said “Well, I will give you 
the amount. 

I want to know what vou told them at the time you would 70 in and 
isk them to make the contribution ? 

Mr. Mayock. Sir, it was no formula that I used. In substance, it 
was as you have stated, that I asked them to make a contribution, and 

end their check in for a certain sum of money and agreed that, if they 
would do so, I would give them this cash equivalent, and they did it. 

Mr. Byrnes. I did not oet that. 

Mr. Mayock. And they did it. 

Mr. Byrnes. Right. About how many people did you have to con- 
tact in connection with distributing this $30,000 ? 
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Mr. Mayock. Oh, sir; this is not the only money that I did that 
with. There were other moneys that came my way by chance or solici- 
tation from individuals, who didn’t want their names on the Demo- 
cratic National Committee books, such as Republicans, who hoped for 
Mr. Truman’s election; and I would funnel that money in, too. 

Mr. Byrnes, if that is a crime, and I am convicted of it, and I con- 
fess to all of the times I did it, and I am convicted of all of them and 
I serve a week to 10 days on each conviction, I won’t live long enough 
to get out of jail. 

Mr. Byrnes. I asked a question. 

Mr. Mayock. Well, I tried to answer it and amplify it. 

Mr. Byrnes. I asked a question as to how many people you had 
to contact ? 

Mr. Mayock. On this particular $30,000? 

Mr. Byrnes. On this particular $30,000; yes, sir. 

Mr. Mayock. Oh, probably not over 5 or 6, and that is because 
1 of them was an institution, a local committee, and the $5,000 limit 
doesn’t apply to local committees. Under the Hatch Act, trans- 
actions between a local State committee and the national committee 
are exempt from the Hatch Act, and so there was no limit on the 
amount that could come from a local committee, and one of these 
was a local committee. 

Mr. Byrnes. Is a local committee not under restrictions, though, 
as to what it can accept, by way of amount? 

Mr. Mayock. It is not. The Hatch Act only involves national 
committees, sir, and one of the exceptions to the general rule is that 
transactions between a local State committee and a national com- 
mittee are exempt. Sometimes they are in the hundreds of thou- 
sands of dollars, sir, and reported as such. 

Mr. Byrnes. You mean the contributions by local organizations 
to the national ? 

Mr. Mayocr. That is right. 

Mr. Byrnes. But are not most of the local organizations a 
restrictions, either generally in the State acts, or acts applicable 
to local political operations ¢ 

Mr. M ayock. There are 48 States, sir. In some of the States there 
are little Hatch Acts, and in some of them there are not. In some 
of them there is no reporting. In some of them there is. 

There is no general answer, legal answer, that can be given to your 
question, because there is no rule. 

Mr. Byrnes. As an attorney you would consider that this payment 
of whatever it was that you gave to the individual in cash was a 
oift ? 

Mr. Mayock. As a payment for their contribution. That is what 
it was. 

Mr. Byrnes. I am trying to figure out what the status of the pay- 
ment to them would be? 

Mr. Mayock. Well, I bought their check, sir. I asked Mr. X to 
give $2,000. I agreed to give him $2,000 if he would do so. He did 
so. I gave him the $2,000. There is your transaction. The legal 
conclusion to be drawn from the circumstances is for a court of law. 

Mr. Byrnes. None of these people received more than $3,000, did 
they? 

Mr. Mayock. I said one that I know of did. 


1 ’ 
iso under 
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Mr. Byrnes. That was an institution ? 

Mr. Mayock. That is right. The rest of them were all less. 

Mr. Byrnes. Less than $3,000? 

Mr. Mayock. Yes. 

Mr. Torry. This institution was an eleemosynary institution, so 
called ¢ 

Mr. Mayock. It was a political institution, in fact. 

Mr. Torry. But your position, Mr. Mayock, is that you will decline 
to furnish the committee with the identity of those persons or institu- 
tions who ass ted vou in dist1 but neo this $30,000 2 
Mr. Mayock. That is right. That is right, and, remember, an 
institution only acts through human beings. 

Mr. Torry. May I hear that answer ? 

(The record was read by the reporter.) 

Mr. Tortn. And did you on your transfer of funds to this institu 
tion, file a gift-tax return? 

Mr. Mayock. I did not. 

Mr. Tosrn. In your judgment, no gift-tax return was required to 
be filed ? 

Mr. Mayock. I didn’t consider it my money, sir. 

Mr. Torry. If it had been your money a gift-tax return would 
have had to be filed ? 

Mr. Mayock. I suppose so, yes, sir, but I didn’t file a gift-tax re- 
turn for the reason that I didn’t consider it my money. I was just 
in an indirect and a devious manner, and I am using as objectionable 
a term as I can think of, getting the money legally where it belonged. 

Chairman Kran. Whose money was it? 

Mr. Mayock. It belonged to be used in the campaign, sir. 

Chairman Kran. Whose money was it? 

Mr. Mayocx. I considered it belonged to the Democratic Party, sir. 

Chairman Kran. Because you had already given it to them? 

Mr. Mayock. Well, yes, I collected it for that purpose, sir. The 
whole genesis of all this sorry matter that I am revealing today was 
an attempt to get $30.000 to my party, and I did it, God help me. 

Mr. Torry. Mr. Mayock, testimony before this committee yester- 
day disclosed this state of affairs: 

That there were five requests for rulings by different taxpayers 
which involved essentially the same question, to wit, whether a trans- 
fer of income producing assets such as those involved in the Lasdon 
matter, to a charitable foundation, the charitable foundation to pay 
the consideration out of the income from the assets which were trans- 
ferred, whether the tax consequences of that transfer to the trans- 
feror would result in long-term capital gains by him. 

Mr. Lasdon, apparently through your efforts, obtained such a 
ruling. The other four taxpavers were denied their rulings. 

Mr. Mayock. That I didn’t know. I had no reason to know. 

Mr. Torry. You have also testified today, Mr. Mayock, that on 
August 17 and on August 20, 1948, you conferred with the then Sec- 
retary of the Treasury on this matter ? 

Mr. Mayock. That is right. 

Mr. Torry. And I have shown you a memorandum from the files 
of the attorney for Mr. Lasdon which indicates that on the day of 
your second conference you told him or you had told his office that 
the ruling in question would be issued to Mr. Lasdon. 
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Now, it is because of that that this ruling was issued under the 
circumstances that it was, that this committee wants to know what you 
did with the $30,000 ? 

Mr. Mayocx. Haven’t I told you? 

Mr. Toprn. Excuse me, sir. ‘The fact that you gave it to one polit- 
ical party or another is of no concern to us, but we feel that we must 
be able to verify your version of what happened to this $30,000, in 
order that we may fully understand what happened to this tax case 
and, therefore, I ask you again, who were the parties who assisted 
you in disposing of this $30,000 ¢ 

Mr. Mayock. I repeat my answer on that one, sir. I will tell you 
what I willdo. I will circularize them and try to get their permission 
to answer the question. I know who they are, and, if they agree to 
tell the truth and suffer such consequences as I am suffering now, all 
right, but it is just a matter of—well, I think it is a matter of decency 
upon my part. I have not tried to in any way excuse myself, but I 
do think that I do, as an individual human being, owe a duty to 
another human being whom I have enticed into improper conduct, 
not to go out and blab about it. That is the whole story. 

Mr. Tosin. This subcommittee, Mr. Lasdon, is charged by the Con- 
oress 

Mr. Mayrock. Please. 

Mr. Tostn. Iam sorry. ‘This subcommittee, Mr. Mayock—— 

Mr. Mayock. I am not a multimillionaire. 

Mr. Torntn. This subcommittee is charged by the Congress with the 
duty of insuring that the administration of the ate srnal-revenue laws 
is unbiased and imparti: al and not subject to political considerations 
for any person. ‘That is why we have asked you for this information 
that we have asked of you tod: ay. 

Mr. Mayock. Thank you. 

Mr. Toprn. Did you contact any other officials of the Treasury 
Department in an effort to get this ruling? 

Mr. Mayock. Not that I recall. I don’t believe I did. 

Mr. Toprn. Did you contact the then Under Secretary, Mr. Foley ? 

Mr. Mayock. I don’t believe I did. He was out of town is the only 
notation I have. 

As I say, in the hurry and bustle of the campaign that was going 
on—and I was, as I say, a busy little bee—lots of things may have 
transpired and did transpire that I cannot “* all. If so, I am going 
to say that I can’t recall. If I can recall it, 1 am going to tell you so 
frankly. 

Mr. Torrn. The records maintained by Mr. Foley while he was 
Under Secretary, indicate, for example, that on July 27, 1948, you 
and Mr. A. C. Carraway, and a man named Bill Primm, came to see 
him with respect to this ruling. Do you recall that ? 

Mr. Mayock. No. I know that I went over there with those men, 
but I thought it was on the matter of the Truman-Barkley Club. 
What date was that? 

Mr. Torry. July 27, 1948. 

Mr. Mayock. I will look it up. I think I have a note on that. 





Referring to document:| I have that in my diary. [Reading:] 
July 27, Tuesday, conference with Foley, Under Secretary of Treasury; also 
Graham, Assistant Secretary-Treasurer, Bill Primm, A, C. C 


arraway were with 
me, 
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I have that in my diary, sir, but I don’t recall. The whole diary 
is about a Truman conference, Primm and Carraway, Truman-Bark- 
y Cl ibs, and so forth, and so I assume that was concerning that. 
The whole page is on the Truman-Barkley Clubs, and with those 

people there, I assumed that that was what it was about. 

Mr. Tosrn. On political matters, then / 

Mr. Mayock. Yes, sir. 

Mr. Tostn. Unrelated to Treasury affairs? 

Mr. Mayock. I have no recollection, sir. I know that I was there 
and with those men, but Bill Primm was assistant to the chairman 
and A. ©. Carraway was one of the assistants in the finance depart- 
ment. ‘They were both national committeemen. 

Chairman Kran. They would be pretty interested in a $30,000 con- 
tribution, would they not ? 

Mr. Mayock. You bet they would, sir. We couldn’t even pay the 
rent when we started this campaign, couldn’t get into the hotel, and 
support from all sources was dropping away from the President like 
leaves in autumn. It was a desperate situation. They would have 
been overjoyed. 

Mr. Tosrx. Did you tell Mr. Foley at this conference about the 
po sibility of a contribution from Mr. Lasdon ? 

Mr. Mayock. As I say, I don’t recall the conversation, except that 
I have got it down there. I may have had it. I undoubtedly was 
there, and also Graham, Assistant Secretary of the Treasury, but I 
have no recollection at this time of that meeting, although it may 
have taken place—and undoubtedly did, because I find it in my own 
notes. 

But lots of things slip away from old people as the years go by. 
I can’t recall it. 

Mr. Tozrn. Would you consider it likely that you would have told 
the Under Secretary of the Treasury that there was a possibility of 
the contribution if this ruling ¢ ould be issued 2 

Mr. Mayock. It would be against my nature, sir, to do so. I think 
I would have more caution than that. 

Mr. Tozsrn. But you do not dispute the accuracy of Mr. Foley’s 
entry of that meeting? ; 

Mr. Mayock. Mr. Foley can make any entry that he wants. I say 
I don’t recall that subject matter being discussed with him. I am not 
either in accord or disaccord with anything he writes. Nor am I 
responsible for it. 

Mr. Torry. Mr. Lynch’s records of his office callers reflects that on 
August 30, 1948, you had an appointment with him in his office on 
the Lasdon matter. 

Mr. Mayock. Well, I don’t recall that either. 

Mr. 'Tortn. Do you want to check your diary for August 30, 1948? 

Mr. Mayock. August 30? It is very possible that I did, but I don’t 
recall it. [consulting document:] I have nothing in my diary about 
it, sir, but my diary is not complete. It doesn’t show everything that 
I did. I will present the diary to you of that date, for your perusal, 

(Document handed to committee counsel.) 

Mr. mentoe K. It is very possible I did, but I don’t recall it now. 

Chairman Kran. Mr. Mayock, you were very positive a short time 
ago in your testimony that the only person to whom you talked about 
this case was the Secretary of the Treasury ¢ 
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Mr. Mayock. That is right. 

Chairman Kran. Now when we bring out information that pretty 
well proves that you did talk to U nder Secret: iry Foley on the case, 
and to Mr. Lynch, you say it is very possible. 

Mr. Mayock. Yes. 

Chairman Kean. That you did? 

Mr. Mayock. Yes; that is true. 

Chairman Kran. It seems unusual to me that you could have been 
so sure. It seems to me that in a matter of $30,000 and $17,000 for 
yourself, that you would have remembered that you had made more 
than two calls. 

Mr. Mayock. The matter of myself was not of primary consequence. 
The rest of it was. It is very possible. 1 gave you my recollections, 
and they were accurate when I made them. I think you would find 
it very difficult if 1 were to ask you, with accuracy, where you were 
on the 27th day of August in 1948. 

Chairman Kean. I certainly would. 

Mr. Mayock. Well, you are asking me that. 

Chairman Kean. No, I am not. 

Mr. Mayock. Yes, you are. 

Chairman Kean. I am asking you about whether you went to see 
certain people on a certain case. 

Mr. Mayock. And I said I didn’t recall it. 

Chairman Kean. Or in a certain period, and I feel pretty certain 
that I would remember whom I had been to see if it was suggested that 
1 might have been to see a certain person with reference to a certain 
matter, even though it was 5 years ago. 

Mr. Mayock. Yes, but Mr. Kean, you are placing the memory of a 

great statesman against that of a furtive little lawyer. 

Mr. Kiva. Mr. Mayock, I am going to have to leave the committee 
for 10 minutes, and it is possible that you will no longer be on the 
stand at the time I return. 

I recollect that earlier in the testimony today you evidently were a 
bit miffed about the fact that you were being disowned. I took it that 
way. 

Mr. Mayocxk. Disowned ? 

Mr. Kina. By the Democratic National Committee. Did I mis- 
understand your remark earlier in your testimony ¢ 

Mr. Mayocx. Yes, I was a little disappointed that, having received 
my services, a subsequent chairman denied that I was doing what I 
actually did, and I was a little put out at that. 

I never expected any glory or scroll or anything of that sort, but, 
having received my services, I think that the denial of my activity on 
behalf of my party was a trifle below the belt. That was all. But I 
aon’t object to it now, because contempt and disillusionment and in- 
gratitude are the price that an individual ought to know he has to pay 
for the luxury of engaging in political management. 

Mr. Kine. You, I understand, Mr. M: iyock, have said that you were 
never form: ally retained by the national committee ? 

Mr. Mayocx. That is correct, sir, and I never received any money 
for services from the national committee in either the 1944 campaign 
or the 1948 campaign, although in the 1944 campaign I got my scroll 
and acknowledgment and letter of thanks, and all those things which 
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ire supposed to be imple consideration for the blood, sweat, and tears 
of a campaign. 

ir. Kine. I further recollect that just about in the middle of the 
ifternoon, you did not want to be identified as an employee of the 
national comm ttee. 

Mr. Mayocx. That is right. I wasn’t. 

Mr. Kine. You were strictly a volunteer ¢ 

Mr. Mayock. That is right, sir. 

Mr. KING. You had volunteered your services to them for what- 
ever they mav be worth ? 

Mr. Mayocx. That is right, sir, and they seemed to be worth a good 
deal at that time. As I sit here today, I am pondering whether I 
didn’t do them more harm than good. If so, it was a mistake of the 
read and not the heart. 

Mr. Kina. Mr. Mavock, in view of this one association with Mr. 
Lasdon, would it not be more accurate to identify your association with 


he committee as being on a commission basis ¢ 


M Mayock. Well, sir, it is possible, by metonymy to refer to a 
plexity by a part. Thus some people can refer to a dirty diaper as 
ie baby. but it is not. That is the one instance, sir—and I say that 


wil reoret., 

Mr. Kine. Well, I felt that it might be brought out just as well by 

eas by someone else. 

Mr. Mayocx. I understand, sir. I know that you are a former 
resident of my State, or I was a former resident of vour State. Per- 
haps that is the better way to put it. . 

Mii K NG. That is all. 

Chairman Kran. Mr. Mayock, to take up another case, last year 

e testimony that we had before us, there was some reference to 
the Reynolds matter. Did you get a fee for that ? 

Mr. Mayock. No, sir; that was my baby, though. I conceived it. 
[ carried it. , 

Chairman Kran. I just wanted to know whether vou got a fee for it. 

Mr. Mayocrk. Absolutely not. 

Chairman Kran. We brought out the whole case before. There is 
o need to diseu Lee ‘J { ill I vanted to know. 

Mr. Mayock. It was my baby. and I did it. 

Mr. Byrnes. Mr. Mayo k, have you had a rather extensive practice 
In tax cases ¢ 

Mr. Mayockx. Not extensive. I haven’t had an extensive practice 

vthing, sir. [am one of those dying organisms in the practice of 
law. known as a general practitioner. 

Mr. Byrnes. Up to 1948, how many tax cases would you estimate 
that vou had | andled before the Treasury or the Bureau 2 

Mr. Mayock. Here in Washington? — 

Mr. Byrnes. All over. 

Mr. Mayock. I couldn’t tell you that, sir. I helped write the 
Revenue Act of 1924. ; , 

Mr. Byrnes. In what capacity? 

Mr. Mayock. Well, I suggested the change in the statute of limi- 
tations that was made at that time in the estate tax. and came to 
Washington to argue it before the Ways and Means Committee at 
{ time, as a volunteer, and suggested the change, 

Mr. Byrnes. In that particular section ? 
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Mr. Mayock. Yes; and I became at that time—that is when I first 
became qu ilified to act before the Treasury, and I had one of the oldest 
cards, I guess, that was extant in the United States, because it was 
just about that time that they began to issue them. I know that 
twenty-odd years later, when I showed my old card, they grabbed it 
as a souvenir and issued me a new one and said “Those things have 
been out for years.” 

Mr. Byrnes. You came to Washington when ? 

Mr. Mayock. 1924, sir. That w: ay Revenue Act of 1924. Chair 
man Green was the chairman of the Ways and Means Committee. 

Mr. Byrnes. You stayed here in Washington since that time? 

Mr. Mayock. No, sir; I came here on that matter. 

Mr. Byrnes. When did you move to Washington to live and 
take up your practice? 

Mr. Mayock. To live? 

Mr. Byrnes. To take up your law practice. 

Mr. Mayock. It was a gradual thing, sir, and I can’t tell you that. 
After World War IT I came here quite freque ntly, because I re pre- 
sented some copper companies in Arizona, and we were ee ing 
to produce copper and we had contracts to negotiate, and so forth, 
ancl it took up a great deal of my time, and I got to spe eas my time 
here. That is how I happened to get into the political situation, 
because I had extra time on my hands. 

I don’t know if you have ever practiced before a department, but 
they say “Come next Friday,” and I would have 8 or 4 days, and I 
went over and volunteered my services to the committee, to do any 
job, and that is the beginning. 

Mr. Byrnes. In representing these mining people; did you repre- 
sent them in tax problems before the Bureau / 

Mr. Mayock. Not before the Bureau. I think the only appearance 
before the Bureau I ever had was for the Miami Trust Co., which 
was one of the companies associated with the Van Dyke C opper Co. 
that hel 1 the townsite. They wanted some old papers concerning a 

1924-25 settlement. 

Mr. Byrnes. They wanted some records ? 

Mr. Mayockx. Records—and I got them for them. 

Mr. Byrnes. I mean on tax problems? 

Mr. Mayock. Oh, I represented them over there in Arizona on tax 
matters, conferred with them on that, both State and National. In 
fact, I litigated, I say, the outstanding tax case in Arizona, which 
is the Miami Trust Co. tax case, in which I represented them. It went 
to the Supreme Court. It involved about $178,000 that we saved i 
taxes. 

Mr. Byrnes. You have been, in other words, before the Bureau on 
numerous occasions, and have been dealing with the Treasury on 
numerous occasions ¢ 

Mr. Mayock. I think I counted up 13, sir, in the last 9 years. 

Mr. Byrnes. You are thoroughly familiar with the procedures in- 
volved in the tax cases in obtaining rulings, and so forth ? 

Mr. Mayock. If you will eliminate the word “thoroughly” I would 
subseribe to that. 

Mr. Byrnes. Well, “acquainted.” 

Mr. Mayock. Yes, I am acquainted with it. 
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Mr. Byrnes. As a practitioner ? 


Mr. Mayockx. What? 

Mir. Byrnes. As a practitioner,, a practicing lawyer ? 

Mir. M YOCK Asa lawvei Ve . Sl 

Mr. Byrnes. You have had experience with the workings of it? 

Mr. Mayocx. Well, as ] . L have been before it about 13 times 
In variol ipacities, and I have advised chents on tax matters over 
a pel od of my prof ssional life. ] am not a novice, but I have not 
spt 7 ai. 

Mr. Byrnes. The workings of the Internal Revenue Bureau are 


hot a mystery to you, eth r 
Mr. May ( K. Sometimes it 1s 

ie administrative pro edures ? 

‘s, it is, sometimes, sir, a mystery to all of us, how 


Tl 
Mr. Mayock. Y« 


the rulings are made. 

Mr. Byrnes. You know th pre edure that is followed, do you not? 

[r. Mayock. I know tl rocedure I follow in trying to get a 
l Oe | Lis, try to get Oo I can and go down. 

Mr. Byrnes. Ye t | dealinge—— 

Mr. Mayock. I do bi elne— 

Mr. Byrnes. Yo not | dealing with the Bureau itself, 
f t ne | e fron Bureau # 

Mr. Mayock. I don’t b eeing the janitor first and working 
ip.. 3 ven't been effective that way. I try to do the best job I can. 

Mr. Byrnes. May I ask you this, as a tax lawyer: Are rulings on 
tax matters of the Bureau of Internal Reve1 ie or are they mat- 
ters of operatic of the Treasury Department ¢ 

Mr. Mayockx. Well, I would say both. The Treasury Department 
l LD the internal reve l ce, but the internal revenue service 
ha right to make rulings and interpret them, by statute. 


Mr. Byrnes. But you never bother with going to the Bureau of In- 
ternal Revenue, as I gather? You ju t go to the Secretary of the 
Treasury ¢ 

Mr. Mayock. That is not true. If ] had a matter before the Bu- 
reau I would try to file it in the proper way, and then I would try to 
oO 2S 1 as I could and come down. 

Mr. Byrnes. Now, you had in this Lasdon case a matter that was 
before the Bureau; did you not ? 

Mr. Mayock. No; I didn’t go before the Bureau. 

Mr. Byrnes. That is where the matter was pending, was it not? 

Mr. Mayock. Yes. 

Mr. Byrnes. That is where the previous attorney had filed his 
power of atto1 - had he not ? 

Mr. Mayock. I don’t know. 

Mr. Byrnes. You di 7 not pay any attention to that? 

Mr. Mayock. No, si 

Mr. Byrnes. You ts a power of attorney, did you not? 

Mr. Mayock. Yes. I understand I didn’t file it. 

Mr. Byrnes. You did not go to the Bureau at all? 

Mr. Mayock. That is correct, sir. 

Mr. Byrnes. Did you study the case quite in detail ? 

Mr. Mayock. Well, I was briefed on it quite in detail, by Mr. Cann. 

Mr. Byrnes. You did not bother even to start your proceedings in 
the place where any other attorney would start the proceedings / 


xe 


coppesnanency 
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Mr. Mayock. I understood Mr. Cann was going to take over the 
matter in the Department, and I went and asked that the matter be 
restored, because I thought that he was entitled to the ruling that 
he was voing to seek or was seeking. 

Mr. Byrnes. You mean it was your impression that both of you 
were working on the case, and he was still the attorney of record ¢ 

Mr. Mayock. Yes, certainly. 

Mr. Byrnes. Did you read the power of attorney that was given to 
you ¢ 
~ Mr. Mayock. I must have done so, Mr. Byrnes, but I don’t have any 
independent recollection of it at this time. 

Mr. Byrnes. That power of attorney, when it was signed at that 
time, revoked the power ot attorney that had been olven to the pre- 
vious attorney ? 

Mr. Mayock. Well, that may be, but I didn’t file it, as I under 
stand. But I don’t have any recollection now of that, until Mr. Tobin 
told me. 

Mr. Byrnes. Have you ever had any occasion to seek rulit 
the Bureau in any previous cases that you had handled of the 
cases that you have mentioned / 

Mr. Mayock. Yes. 

Mr. Byrn! S. Where did you £o in those instances 2 Did you go to 
the Bureau or did you go to the Se retary ¢ 

Mr. Mayock. Well, one of them I went to the Bureau. I think it 
was—yes, the Bureau. I went to see Mr. Nunan, and I believe he 
brought in his attor nev, Mr. Wenchel, to my recollection. 

Mr. Byrnes. And in one case you went to the Secretary ? 

Mr. M iyock. I went to the Seer tary on one case. In another case 
I remember that most of my conversations were with Mr. Foley and 
Mr. Ly neh. That was the Reynolds case that I am talking about. 

Mr. Byrnes. In these cases, did you file powers of attorney in all 
of them or just in some of them? 

Mr. Mayock. I don’t think so, sir. The Reynolds case was a party 
case. The other one was a party case. ] just went and told them that. 

Mr. Byrnes. When you speak of a party case, you mean the Demo- 
cratic Party ? 

Mr. Mayocx. Democratic Party, yes. Matters in which the Demo- 
cratic Party was vitally interested, yes, sir. 

Mr. Byrnes. In those cases you would not file powers of attorney, 
is that right ? 

Mr. Mayock. I don’t believe, sir, that I filed a power of attorney, 
though I may have done so, but I just don’t think I did. Is that 
shameful ? 

Mr. Byrnes. You had no definite practice, then, as to how you han- 
dled your tax cases, whether you started out by filing your power of 
attorney, which is the normal procedure? 

Mr. Mayock. Well, as I recall, in the cases that I have mentioned, 
I did not file powers of attorney. In other matters where I was 
representing private clients, I know I did. 

Mr. Byrnes. Well, is the difference, then, as to how you proceeded, 
a result of whether or not it was a private client or was a matter that 


10s from 
15 or 14 


you were handling because of your relationship with the Democratie 
Committee ? 
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Mr. Mayocx. No, it wasn’t. Usually, I sup pose if an attorney 

in and the » Department wants notification of nis right to speak, 

why, they will ask for the power of attorney, and then you file it. If 
ey didn’t ask for it, you probably wouldn’t file it. 


_ Mr. Byrnes. I have had many constituents who have tried to get 
information and could not get anything until they have that power 
Qgu-« ALLO le 

Mr. Mayocx. That may be, but in the 2 or 3 instances—and that is 
not very many—that I am referring to, I have told you, and I am tell- 
ing you the truth, that I have no recollection of having filed powers of 


attorney. Now, that is all there is to it. 

Mr. Byrnes. Is th: ut in any cases ? 

Mr. Mayock. That is not in any cases. Will you read my statement, 
please 4 I prefer t. to erat iK myselt, sir. Iam trying to do the best 
I can. 

Mr. Byrnes. I am trying to get it clear. 

Mr. Mayock. Then don’t misstate what I said. 

Mr. Byrnes. I am not misstating. 

Mr. Mayock. You did misstate, siz 

Mr. Byrnes. Can you answer the question ? 

Mr. Mayock. I limited my statement to the three cases I mentioned. 
Then you said “in general” which is a misstatement of what I said. 

Mr. Byrnes. In all other cases you filed powers of attorney ¢ 

Mr. Mayock. I don’t recall other cases, whether I did or not. I 
know I did in some cases, but I have no independent we and 
I don’t think you have either, of every case, of the fact of filing a 
power of gr tay. y- If it is asked for, and that As the eal way you 
ean get in, why then, surely, you do it, but if is not asked for I 
doubt if you t: he one and shove it down their throats, 

Mr. Byrnes. You do not, in other words, in a matter of handling 
your tax pr: actice, necessarily follow the orthodox procedure as estab- 
lished by the Bureau and the Tre: asury ¢ 

Mr. Mayock. Maybe I am so ignorant I don’t know what the ortho- 
dox procedure is. 

Mr. Byrnes. I thought that you said you had some considerable 
experience in practicing / 

Mr. Mayock. I told you what experience I had. You used the word 
“considerable.” I don’t think 13 cases in 9 years is a considerable tax 
practice. I would have starved to death if that is all I had. 

Mr. Byrnes. But vet, because of your experience and leo: i] ability, 
you were able in this instance, simply by a legal argument with 
the Secretary of a comparatively short duration, I understand, to in- 
fluence him in a decision that he had prey viously turned down requests 
on from other attorneys who were engaged almost exc lusively in tax 
pra tice? You conv inced him that it shoul l be oT: anted to you? 


Mr. Mayocx. You have made a statement, sir, and you have not 


asked a question. You have told me what your understanding of my 
testimony is. Thank you. 

Mr. Byrnes. Is that a correct understanding of your testimony ? 

Mr. Mayock. No, it isn’t. 

Mr. Byrnes. Why do you think the Secretary of the Treasury 
encouraged the issuance of this ruling in this case? 

Mr. Mayock. I will not speculate. I will answer truthfully any- 
thing I did or said. You are asking me for the motives of the Secre- 


oe 
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tary of the Treasury. It is not a matter of evidence, as you as a lawyer 
ought to know. 

Mr. Byrnes. You are not willing to argue that it was on the merits 
of the legal proposition that you made to him ? 

Mr. Mayock. May I have that again? 

Mr. Toprn. Will you read the question ? 

(The record was read by the re ater 

Mr. Mayocx. I am not willing to argue at all, sir. I am here in 
response to a subpe ha, to answer questions. 

Mr. Byrnes. Do you re fuse com] ylete ly to give us the names of the 
persons to W hom you distributed the S50, 000 2 

Mr. Mayocx. Yes: and for the reasons that I gave you. 

Mr. BYRNES. None of which are constitutional reasons 5 is that 
correct 4 

Mr. Mayock. What do you mean by ‘ ‘constitutional” 

Mr. Byrnes. You are not pleading your own incrimination ? 

Mr. Mayock. No; I have said eve rything that I di d, dear man. 
If I have given everything that I did, I am just unwilling to implicate 
others 

Mr. Byrnes. And you are not pleading that that is not within the 
jurisdiction of this committee? 

Mr. Mayock. Yes; I am. I don’t believe, Congressman Byrnes, 
that the disclosure of those names is necessary to the Congress of the 
United States in either pending or pros pec tive legislation. 

Chairman Kran. Well, this committee is not only for pe nding legis- 
lation. This committee is supposed to investigate, under the Reor- 
ganization Act, the workings of the Bureau of Internal —iinscce 
and every connection thereof. 

Mr. Mayock. I understand constitutionally, sir, and I may be very 


wrong, that the only ie of investigation vested in a committee 
of Congress is to assist in pending or prospective lopinlations, Out 
side of that you have no power to ask anybody. You are not, as I 


understand it, a little quasi-grand jury. 

Chairman Kran. Certainly not. 

Mr. Mayock. Well, then, that is my answer. 

Chairman Kean. I refer to the workings of the internal revenue law 
that we have passed. 

Mr. Mayock. Yes, sir. 

Chairman Kean. It is necessary to see that they are working prop 

erly in order to consider wheth 1e1 r the law shoul | be cl nange dd, 

Mr. Mayocx. May I ask a question, Congressman ? 

Chairman Kran. No. 

Mr. Mayocx. 'Thank you. Sporting of you. 

Mr. Byrnes. This is not a sporting event, by any way. 

Chairman Kran. It is a very serious matter. 

Mr. M AYOCK, Yes: I know. I have told everythir g that has to do 
with me, sir, and you seem to be dissatisfied. 

Mr. Byrnes. You have not told us everything to do with you, be- 
cause you were the one who distributed the $30,000 and you distributed 
it to individuals. 

Mr. Mayock. I did; and I told you I did. 

Mr. Byrnes. And we asked the names of the people to whom you 
distributed it. 
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Mr. Mayocx. You did, and I distributed it, and the blood be upon 
my head. 

Mr. Byrnes. And you refuse to tell us to whom you distributed it? 

Mr. Mayock. At this time: yes. I said that I would ask the indi- 


\ I 1 V would consent to the revealing of thel 


o r names and, 
ft lo, I will give them to you. I know who they are perfectly, 





cs ] 
rrunewald / 


\ir. M K. No, sir: IJ e never met Mr. Henry Grunewald. I 


Mr. ‘J v. Mr. Mayock, I believe we have refreshed your recol- 


pect to { you made W th Messrs. Foley 


M avock. I have ES d that I might have done so, but 
l ( i lect of be | { 1] have no rec lleetion. though I 


MI s Bea 1 ye ry ] In} lise) sions by tele- 
| | erwise, with Mr, Oliphant respecting this ruling? 


Mr. Mayocxk 1 am quite sure I did not. | have no recollection. 
\iIr. | BIN. Mr. Olip } t*< { ‘lepho e log to. Septemb r 9? contains 
te o:that he called you at 10 minutes of 12 on that day. 


Mr. Torntn. September 22. he called vou. 
| : 


said the W S La nr g was now in process of being written up. 

Should be ou n the I of the week Judge Mayock said that would be too 

ite 1 asked if he cou ! et it by Friday CC, O. said to eall him in 
' } ad | S 


Dox I At I’¢ fresh you! recollect on il any respect ¢ 
Mr. Mayocx. Itdoesnot. It might have happened, though. 
M fonrn. Why would it be too late? 
Mir. Mayocrk. I doi *t kno I would like to find out when the open- 
ing of the campaign was. I know we had various deadlines to meet 
because the boys at the committee made a contract for radio, for 
speeches, that they had to be paid in advance. I think, 24 hours in 
advance of the spee h. Probably what is meant by that is that we had 
a ce e to meet and I wanted to get the money to meet the dead- 
ne Phat is possibly what it is, because those things happened in 
two speeches. The first one was in the President’s speech in Michigan, 
ere the men up there who had promised to raise the money fell 
lown and I had to do it: and the other was an instance in the speech 
Pittsburgh. But I just don’t remember. We were up against a 
tuation where we didn’t have enough money to put the President on 
There were several occasions, and other occasions came up 
ring the campaign w ve couldn’t pay the payroll. There were 

deadlines. That is probably what that means, Mr. Tobin. 

| \ M \ K W! en you say it Was “too late” “== 
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Chairman Kran. That must have meant something to Mr. Oliphant. 
Do you think that Mr. Oliphant knew that there was going to be 
contribution ? 


Mr. Mayocr. I don’t know: that doesn’t mean that to me. 

Chairman Kran. If you said it was too late, Mr. Oliphant would 
want to know whv it was too late. 

Mr. Mayock. I don’t remember the conversation, sir. It may have 
heen with me and it may have | nm wit) Ol body is ! ! my 
phon L don now. But certainly I don’t 1 1] what t] meant 
i ive Miven you my surmises a Oo hat ! V mie I have no 

lependent re ar mn If I ic { ex 1 e I 

LV « e at least—got the informat hat it wa ng written 
up before it actually Was 1S8s8U d. That clear up that matter. cdo n't 
{ 

Mi 1 N Phe ollown ent! n Mr. QO] p int log vould do 
nore than that, I think 

I ely fter ft b 4 rsatiol Mr. Olinhat ( ( Ty 
La ch } ked Mi I l } no you Vy ie l 1 Mi Ly ( I ied 
nd I will read the log entries 

Sc & ked who Judge May < was Mr. Lynch said layock s he is 

nsel for the Democratic Con tee 


Fifteen minutes later Mr. Oliphant had an appointment in the 
Comm SSlt ner Olli oe, and thereafter called Mr. Mi Larney. w] Oo Was 
at that time the Deputy Commissioner in charge of the Income Tax 
Unit, where these rulings were prepared, and the log reflects that: 

C. O. told E. I. M 
that is Mr. McLarney— 
the Lasdon ruling had reached Eddingfield’s desk. 


Mr. Eddingfield was at that time technical adviser to the Deputy 
(Commissioner. 


Eddingfield had left for the day. Mr. McLarney said he would get it and | 
it sent directly to C. O. for his initials, and C. O. to take 


signing 


\ later entry reflects the telephone call to Mr. Lynch, a portion of 
which reads: 


ive 


to Commissioner for 


On Lasdon, I took it to the Commissioner and got it signed 


All this was on the same day that you said it would be too late— 

I took it to the Commissioner and got it signed. I called his office and left 
word it would be mailed. I don’t think we can hold the line on the others. 

When he said: 

I called his office and left word it would be mailed— 
Would that be you? 

Mr. Mayock. I don’t know. 

Mr. Tosrn. Would you have any way of verifying that? 

Mr. Mayocr. What date is that? 

Mr. Torry. September 22, 1948. 

Mr. Mayock. No; I think this thing ends up 
I am sorry. 

Mr. Tortn. When Mr. Oliphant said to Mr. Lynch “I don’t think 
we can hold the line on the others,” in fact he 
the other rulings were not issued. 


about se} tember 3. 


was able to do so, and 
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Mr. May CK. I don’t ky ov what that means. 
fontn. You do not recall these conversations with Mr. 


Mr. Torry. This conversati« [ beg your pardon. 

Ir. Mayockx. The one where he called me and it is said there that 
] tid 1t would be too late, I don’t recall that, sir, but it is very pos 
sible. But I don’t recall it. That is all. 

Mr. Torin. When you went to see Mr. Lynch on August 30, 1948, 


did you tell him that you were counsel for the Democratic National 


Tostn. Did you tell him also that you were acting in your 


privat pacity attorney 1 1s taxpayer ¢ 
Mr. Mayock. I probably did. I don’t know. As I told you, Mr. 
Tobin, I would like to have the whole matter fresh in my mind so I 
could tell everything, but I just don’t recall the things that you are 
talking about and they do not refresh my recollection at this time. 
Mr. Tosry. Why would you tell Mr. Lynch when you were appear- 


ing in your capacity as an attorney seeking a ruling, why would you 
tell him at such a meeting, that you were counsel for the Democratic 
National Committee ¢ 
{r. Mayock. | 
almost a formula. 
When I was representing a private client, that is the first thing I 
always said when I went in, that “I am counsel for the Democratic 
National Committee, but I am representing a private client at this 


tas 


ave said that so many times, sir, that it is 


I 
Mr. Kina. It would not be pre med to lo you any harm, would it, 


Mr. Mayock. It wouldn’t be presumed, but I wanted to make it clear 
. t) nds, and, if this committee is so naive as to believe that 
throug! out Government expedition has! *t been made at one time or 
another, why, they are more naive than their duties. 

Mi KING. The more mportant an attorney is in the world, the 
more perl ip he would be able to accomplish things ? 

Mr. Mayock 

Mr. Kine. There is an old practice in Great Britain, “by appoint- 
ment to His Majesty.” It has been given years ago, and the product 
might not be anv better, but I under tand it has a tremendous impact 


} 
on the } le finding that on the package. 


Would there not be an analogy there ? 

Mr. Mayocr. Yes, but I was always a little touchy on the matter, 
ns ime that I was representing the 
com! tte O} lewal matt I ,and, if ] represented the committee, I said 
so, and, if I didn’t, I would say, “well, I represent the committee, but 
oe no significance to be attached to that. I am representing a 
: lear the atmosphere from misapprehen- 
I probably have done it 200 times. 
ember what you did in this particular 





Mr. Byrnes. You 
case? 

Mr. Mayock. No. He asked me if I could have done it, and I said 
“Yes,” and I told what has been my practice in many a case. That is, 


when | represented a private client, to sav that “Don’t hold this 
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committee work that I am doing against me,” because I have found, 
sir, that public officials, far from deferring to you if you are a party 
stalwart, tend to rear back. 

Mr. Byrnes. They did not in this case, did they? 

Mr. Mayock. I got what I wanted in this case, sir. 

Mr. Byrnes. You did not have any trouble particularly either, 
did you, with the Treasury or the Bureau ¢ 

Mr. Mayock. By “trouble” what do you mean ? 

Mr. Byrnes. Any difficulty? 

Mr. M AYOCK. Well, I put In some time on it and mace a le ega il pre- 
sentation of the matter. I have worked harder on cases than I did on 

s, Mr. Byrnes. 

Mr. Byrnes. I think that is quite clear from the record. 

Mr. Mayock. Yes. IT have told you what I did. 

Mr. Byrnes. Other attorneys, in fact, who put in more time on 
this case than you had, had not been successful, and several other cases 
of the same nature were pending at the same time? 

Mr. Mayock. Is that supposed to be a rebuke to me, sir, if I was 
not aware of it? 

Chairman Kran. Mr. Mayock, that is all for the present. You 
need not come back tomorrow, but you are still under subpena. Will 
you be available if we do need you in the next couple of days? 

Mr. Mayock. Yes. I was leaving town, as I told Mr. Tobin, and, 
1f you would Jet me know somewhat in advance when you might need 
me, I can arrange my other matters, so as to coincide with your re- 
quirements. It would be a courtesy if you let me know a little 1 
advance. 

Mr. Tosrn. Mr. Mayock, the problem is this: As you know, the 
Congress is adjourned, and the members of this committee are stay- 
ing on to comple te their duties here, but the “y are under a considerable 
time pressure and it may be that, because of differences between your 
testimony and that of other witnesses, we may want you to come back 
and comment on those differences. 

I will endeavor to give you as much notice as we can, but the 
committee will require that you be available to it, if necessary, either 
tomorrow or the following day. 

Mr. Mayock. That is all I would ask, sir. 

There is one matter, and it is a matter of personal privilege, that 
I would like to clear up. 

There has been an imputation, or I think it was an imputation, that 
m this matter I was avoiding the committee, and I was not. 

Chairman Kran. There has been no implication here that you were 
avoiding the committee. 

Mr. Mayock. We had a little matter on that when on the 29th I 
left Los Angeles, the 29th of this month. They tried to get me on 
the 27th or 28th, and I didn’t get in until late on the 29th. Tama 
coronary, sir, and I had a heart pain on the way, and ] didn’t get up 
until afternoon the next day, never left the house and never returned 
to Washington until the day following. 

Within a half an hour—they had called my office—I — 
took the phone call, said that I would not come down here voluntarily, 
but gave aan to understand that I would stay there in my office w til 
noon, and they came at a little after 11, I think and subpenaed me 
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and the subpena said, “forthwith,” and I got up and came down with 


_ 


I want you to know that, because I was not avoiding my respon- 


Mr. Torry. Mr. Markus, you have been subpenaed to appear here 
s I PI 


Wi nadel i i that y ure ible to locate counsel today, is that 


Mr. ‘J wn. And yo to have counsel before you testify ? 
Mr. Markus. I wi | like to have « nsel. 
Mr. Topin. The 1 f t ommittee permit you to have counsel 
he i testify We want to app! e yo of your obliga 
tion to return tomorrow, al you have unt i tomorrow afternoon to 


(re 


Mr. Markus. What time tomorrow? 
Mr. Tostx. Two o'clock tomorrow. 
Mr. Markus. Thank you very much 


Chan n Kean. The committee stands adjourned until 2 o’clock 
tomorrow afternoon. 
(Whereupon, at 5:07 p. m., the committee recessed, to reconvene 


‘ 
at 2 p. m. W ednesd Ly, Al 


GUST ov, 19538. ) 


INTERNAL REVENUE INVESTIGATION 


WEDNESDAY, AUGUST 5, 1953 


Howse or REPRESENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATION 

OF THE INTERNAL REVENUE LAws, OF 

THE COMMITTEE ON Ways AND MEANS, 
Washington, D.C. 

zD. Mm. pursuant to recess, in the main 
rearing room of the Committee on Wavs and Means, New House Office 
Building, Hon. Robert W. Kean (chairman of the subcommittee) 
presiding. 
~ Present : Representatives Kean, Byrnes, Sadlak, and King. 

Present also: Representatives Baker and Utt of the Committee on 
Way and Means: r d John KK. Lobin chief counsel] to the ubeommit 
tee: William P. Hindman, Jr., assistant chief counsel; Joseph M. 
KF. Ryan, Jr., assistant counsel; and Arthur J. Schissel, attorney 

( hairman Kran. The committee will come to order. 

Mr. Markus, will you stand and raise your right hand and be sworn ¢ 

Do you solemnly swear that the testimony you are about to give will 
be the truth, the whole truth, and nothing but the truth, so help you 
(sod ¢ 


Mr. Markus. I do, sir. 


Lhe subcommittee met at 
} 


TESTIMONY OF LOUIS MARKUS, WOODHAVEN, LONG ISLAND 


Chairman Kran. Will you give your name and address to the re- 
porter, Mr. Markus? 

Mr. Markus. Louis Markus, M-a-r-k-u-s, 9445 86th Road. Wood- 
javen, Long Island, eare ot Rinshaw, R i-n-s h-a Ww. 

Chairman Kran. Mr. Tobin. 

Mr. Tonrn. Mr. Markus, do you know Mr. Welburn S. Mayock ? 

Mr. Markus. Yes, sir. 

. Mr. Torin. How long have you known him / 

Mr. Markus. About 8 or 9 years. 

Mr. Tosrn. And how did you come to meet him; do you know? 

Mr. Markus. Yes, sir. 

Mr. Torryn. Will you describe how you met him ? 

Mr. M ARKUS. I was introduced to him by aman by the name of Bob 
Schneideman, who was employed by one of the companies that I am 
associated with. 

Mr. Tostn. What is your oceu 

Mr. Markus. My occupation? 

Mr. Toxin. Yes. 

Mr. Markus. At that time I was a manufacturer, 


ition, Mr. Markus ¢ 
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Mr. Tortn. Engaged in the woodworking business? 

Mr. Markus. Yes, sir. 

Mr. Tonrn. And thereafter, did Mr. Mayock become your attorney ? 

Mr. Markus. Yes. 

Mr. Torin. And when did you retain him first as your attorney; 
do you know ? 

Mr. Marxvus. When I first retained him? 

Mr. Torin. Ye 

Mr. Markus. I assume about 8 or 9 years ago. 

Mr. Toprn. Do vou know Mr. William Solomon ? 

Mr. Markus. Yes, sir. 

Mr. Torry. How long have you known him? 

Mr. Marxus. About twenty-some-odd years. 

Mr fortn. Do you and Mr. Solomon have business relationships 
is well as social relationships ? 

Mr. Markus. Ye . 

Mr. Torin. What 

Mr. M ARKUS He is an insurance man. 

Mr. Torry. Does he handle your insurance? 

Mr. Markus. He did; yes, sir. 

Mr. Torry. Do you and he have any other business transactions 
other than insurance matters ? 

Mr. Markus. One time I think he might have been a salesman for 
the company. 

Mr. Torin. Anything other than that? 

Mr. Markus. No, sir 

Mr. Torry. Yesterday, Mr. Markus, Mr. Mayock appeared here be- 
fore the subcommittee and testified that he had had several meet- 
ings with various people in your office at 200 Madison Avenue; is 
that meht? 

Mr. Markus. Mr. Mayock had access to our office as long as we 
were there and as often as he cared to use it. 

Mr. Torin. And did he bring other people there occasionally ? 

Mr. Markus. Sometimes he met other people there, yes. 

Mr. Torry. Did you charge him for the use of your offices? 

Mr. Markus. No, sir; I did not. 

Mr. Tortn. Did you ever have any business dealings with Mr. 
Mavyock, other than the relationships between attorney and client ? 

Mr. Markus. No, sir; I did not. I would like to correct that, if 
] may. 

Mr. Torin. Go ahead. 

Mr. Markus. I borrowed some money from him, and I made a con- 
tribution to the party. 

Mr. Tosrn. Through him? 

Mr. Markus. Through hin, yes. 

Mr. ‘Torry. How much money did you borrow from him? 

Mr. Markus. On the contribution ? 

Mr. Tornrn. How much money did you borrow from him? 

Mr. Markus. $15,000. 

Mr. Torrx. Was that in cash? 

Mr. Markus. I bee your pardon, sir 


, er _* ‘ 
hat is Mr. Solomon’s business ? 


Mr. Tosrn. Did he give you that money in cash, currency ? 
Mr. Markus. Yes, sir; he did. 
Mr. Torr. Did you give note for that amount ? 
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Mr. Markus. Yes, sir; I did. 

Mr. Torry. I show you, Mr. Markus, what we believe to be a photo- 
static copy of such a note, and ask you if you will examine it. 

(Document handed to the witness. ) 

Mr. Markus. Yes, sir. 

Mr. Torrn. Was that your note? 

Mr. Markus. Yes, that is my signature. 

Mr. Tosin. The date of this note, Mr. Chairman, is September ZO, 
1948, which is the same day on which Mr. Lasdon withdrew the $65,000 
in cash from his bank account in New York. 

Mr. Byrnes. Could I ask, Mr. Markus, if that is the date on which 
you signed that note? 

Mr. Markvs. No, I didn’t sien the note on the date he vave me the 
money. 

Mr. Byrnes. When did you sign it? 

Mr. Markus. Maybe a few days later. I don’t remember the exact 
date. 

Mr. Byrnes. It was within a very short time after he had given you 
the money { 

Mr. Markus. Yes: it was a short time after he had given me thi 
money that I sioned the note. 

Mr. Byrnes. Was it back dated ? 

Mr. Markus. I never looked at the note to see the date at that time 
I don’t remember not icing the date on the note. 

Mr. Tonrn. Were you in financial difficulties at that time? 

Mr. Markus. Yes, I was. 

Mr. Tosrn. And your attorney, Mr. Mayock, knew that? 

Mr. Markus. I beg your pardon? 

Mr. Torin. Your attorney knew that? 

Mr. Markus. May I ask at this time that you talk a little louder, 
because I am not deaf but I am hard of hearing a little bit, and I 
don’t like to embarrass you or myself by repeating myself. 

Mr. Tosin. Mr. Markus, had you asked Mr. Mayock to loan you this 
money some time previously ? 

Mr. M ARKUS. I had in several conversations with him asked him if 
he knew where I could borrow some money. 

Mr. Torry. Did you know during the summer of 1948 that Mr. 
Mayock was going to come into some money ¢ 

Mr. Markus. No, I did not. 

Mr. Torrxn. And do you know a Mr. William S. Lasdon ? 

Mr. Markus. I don’t know the gentleman, no. 

Mr. ‘ToBIn. H ive you ever heard his name ¢ 

Mr. Markus. Yes, I have heard his name. I have read his name 
in the papers. 

Mr. Tosrn. When was the first time you heard his name? Do 
you recall that ¢ , 

Mr. Markus. Well, that it made any impression on me, was yes- 
terday, was the first time that I can remember hearing his name. I 
might have heard it before. 

Mr. Torntn. You did not hear Mr. Lasdon’s name at the time that 
you borrowed this money ¢ 


Mr. Markus. No, sir; I did not. 


1 
} 
ik 
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Mr. Tortx. Did you know that Mr. Lasdon had brought $65,000 in 
irrency t ir office in ember 1948 / 
Mr. Markus. I did not know that until yesterday. 

Mr. 1 nN. Mr. Mavock testified ve aden that he had counted out 
that money youl prest ice al | in the presence f Mr. Solomon. Is 


Mr. Markus. No, sir: that is not. 
Mr. Topntn. You were not there / 
Mr. Markus. He did not count out that money in the presence of 


vive you any additional sum in September 1948? 


Mr. Toprn. He testified yesterday that he had given you $8,750 
n cash for your part in connect with this Lasdon matter. Did 

e give you that money 4 

Mr. Markus. No, sir: he didn’t. 

Mr. Torin. Did he give you any money other than this $15,000 in 

ish in 1948 ¢ 

Mr : aRKUs. Yes, sir; he did. 

Mr. BIN. What money was that? 

Mr. I rkUs. He paid me $1,000. 

Mr. Topsrn. In cash ? 

Mr. Markus. Yes. 

Mr. Torin. What did you do with it? 

Mr. Marxus. He asked me to write out a check to the Democratic 
Party is a contribution, for $1,000. 

Mr. Tosry. And di d you do so? 

Mr. Markus. Yes, sir 

Mr. Torin. Did you give the check to him? 

Mr. Markus. I think I d id 

Mr. Torry. Did you make any other contributions through Mr. 
Mayock, or did you help Mr. Mayock with any other contributions? 

Mr. Markus. Well, he was on the payroll of the company for $250 

week in 1948. 

Mr. Torry. For the whole ye ar ¢ 

Mr. Markus. No, sir; it must have been a few months after the be- 
ginning of the year. He wasn’t on the payroll at the beginning of 

e year but he called me and told me that he would like to get $250 
1 week until December 1 that year, and I thought we could give it 
to him 

Chairman Kran. You are absolutely certain that he did not give 
you $5,000 In cas! 

Mr. Markus. I am positive. 

hairman Kran. The reason I am asking vou that is because we 
have an evidence here of perjury by someone. 

Mr. Markus. I bee your pardon ? 

Chairman Kran. We have here a case of perjury by someone. It is 
either you or Mr. Mayock, and, of course, it is pretty important to be 
sure that your recollection is completely correct. You are under 
oath, and you are sure that he did not give you this $8.500 ? 

Mr. Markus. I am positive, Your Honor, that he did not give me 
that money. 

Mr BYRNI s. When did he give you the $1.000? 
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Mr. M ARKUS. I don’t remember the date, but it was some time after 
he gave me the $15.000, or loaned me the $15,000. 

Mr. Byrnes. At the time he gave you the $15,000, was Mr. Solomon 
present at that time? 

Mr. Markus. No, sir; he was not. 

Mr. Byrnes. Did you ever see any exchange of money between Mr. 
Mayock and Mr. Solomon ? 

Mr. Markus, No, sir; I did not. 

Mr. BYRNES. Can you olive us the circumstances under which Mr. 
Mayock gave you the $15,000% Did he just come into your office 
and give you $15,000, or what were the surrounding circumstances of 
that ? ; 

Mr. Markus. Mr. Mayock was in one of the private offices, with 
some people, and, when those people left. he asked me to come in, and 
he says, “I can let you have $15,000. When can you pay it back?” 
I says, “I am trying to liquidate some of my associate companies. I 
hope to be able to pay it back in 60 days.” 

Mr. Byrnes. So at that time he gave you the $15,000 in cash and 
later on he Came back and asked you for a note 4 

Mr. Markus. No; he didn’t come around exactly then. You see, 
Mr. Mayock and I were friendly, to the point that we used to go out 
to eat together and one thing and another. It might have been some- 
where else that I gave him the note. It might have been at my home. 
I don’t remember, but I know that is my note. 

Mr. Byrnes. But at this time of the $15,000 loan there was no other 
money transaction between you ¢ 

Mr. Markus. No, sir; there was not. 

Mr. Byrnes. Do you know who the people were that were with him 
in this other office ? 

Mr. Markus. I didn’t know then; I know now. 

Mr. Byrnes. Do you mean you know now because you have recog 
nized the people? 

Mr. Markus. No; because I have been reading the papers. 

Mr. Byrnes. Oh, from the story you read in the paper it is your 
understanding that the people in the other room were Mr. Lasdon 
and Mr. Mayock and Mr. Solomon / 

Mr. Markus. No, Mr. Solomon wasn't there. I didn’t see him at all. 

Mr. Byrnes. Mr. Solomon was not around your office that day ¢ 

Mr. Markus. He might have been in and out, but he wasn’t there 
when Mr. Mayock called me into the ollice. 

Mr. Byrnes. You went into the office and there were just the two of 
you ¢ 

Mr. Markus. In that particular private office, that is all there was, 
him and I. 

Mr. Byrnes. That is, the only people present at the time of any 
exchange of money or any transfer of money ¢ 

Mr. Markus. That is correct, sir. 

Mr. Tosty. Mr. Markus, do you have this check for $1,000 that you 
made out / 

Mr. Markus. Unfortunately I don’t have the check with me. I 
don’t even know if I could find it, but I made out two checks that 
year. I made one for $1,000 to the Republican Party and one for 
$1,000 to the Democratic Party. 








1464 INTERNAL REVENUE INVESTIGATION 


Mr. Torry. Was the Republican contribution your own money 
or was it somebody else’s ? 

Mr. Markus. No: that was my own money. 

Tortx. You contributed $1,000 to the Republican Party at a 
time when you were so hard up that you had to borrow $15,000 from 
Mr. Mayock ¢ 

Mr. Markus. I did, sir; yes, sir. I did, sir; I didn’t want to give 
to one and not to the other. 

Mr. Toprn. | see. Did politic have some connection with your 
business, Mr. Markus? 

Mr. Markus. Who? 

Mr. Torin. Does politics have some connection with your business ? 
Do you deal with the Government? Is that it? 

Mr. Markus. No; politics don’t have any connection with our 
business usually. 

Mr. ‘Torry. Did you regard any part of the retainer that you 
were paying Mr. Mayock as a political contribution ? 

Mr. Markus. As a contribution ? 

Mr. Topin. Yes 

Mr. Markus. Well, no: only that the fact that he had been with us 
for a period of years, and | tho ant that maybe s some day he may be 
reemployed by our company and probably make up the money that we 
were advan Ing him at that me. al hough he was ready and willing 
for us to call on him if and when we needed him. . 

Mr. Tosry. You mean you were paying him a retainer of $250 a 
veek and you were not having any need for his services? 

Mr. Markus. Well, he was on call just as he was. 

( hairm in KEAN, Did you ¢ ver ask his advi ‘e on legal matters? 

Mr. Markus. Did I ever ask him ? 

Chairman Kean. Yes. 

Mr. Markus. Yes, sir: I did. 

Mr. ‘Topi. And you were paying o the $250 a week during 1948 
when you were in financial difficulties, even though you were not mak- 
ing use of his services ? 

Mr. = \rKUs. Well, business was bad then and we were expecting 
from time to time that things would improve, and we felt that he was 

saahln. ates ve felt we would like to 20 along with him. 

Chairman Kean. Mr. Mayock did testify with reference to your 
business that you had had a good m: iny contracts with the Government 
during the war. Was that so? 

Mr. Markus. Yes, sir; we did war work as well as we did radio 
work and television work and woodwork. 

Chairman Kran. But after the war was over, all that Government 
bus ness stopped. 

Mr. Markus. Practically. We went into television cabinets. 

Chairman Kran. You were not paying this $250 to Mr. Mayock 
knowing of his high connections with the Democratic National Com 
\oping that perhaps in some way he would help you to get 


Mr. Markus. May I call to your attention at this time that we at 
one time paid Mr. M ivock $500 a week fora whole year ¢ 

Chairman Kean. When did you do that ? 

Mr. Markus. We had a contract with Westinghouse. We did quite 
a lot of television and radio cabinet work for them, and Mr. Mayock 
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spent a lot of time in our negotiations with the Westinghouse people 
in Sunbury, Pa. 

Chairman Kran. That was purely legal business? 

Mr. Markus. All legal. Everything was legal. 

Mr. Tosrn. What year was that ? 

Mr. Markus. I think it was 1946 or 1947. 

Mr. ‘Tosrn. You paid him $500 a week for the entire year? 

Mr. Markus. I believe we did; yes, sir. 

Mr. Tosin. ~~ you had no part in the efforts which Mr. Mayock 
ade to get Mr. Lasdon his ruling ? 

Mr. Markus. No, sir; I had no contact that way. 

Mr. Tostry. And in the summer of 1948, although you we ere paying 
Mr. Mayock, you were not making use of his legal services 

Mr. Markus. Well, if anything came up, but it was so ee that 
I don’t know how often we needed him for any contracts or anything. 

Mr. Tosrn. Why were you seeing Mr. Mayock so frequently dur 
ing July and August of 1948, then, Mr. Markus? 

Mr. Markvs. Well, I guess it was convenient for Mr. Mayock to 
come in our place. He used to Visit in the Biltmore Hotel and cani- 
paign headquarters of the Democratic Party, and I guess very often 
he would drop down. We were only 8 or 9 blocks away. 

Mr. Tosrn. But you had no business dealings with him during this 
period ¢ 

Mr. Markus. We had business dealings, as far as the company was 
concerned ; yes, sir. 

Mr. Topix. You did use Mr. Mayock’s services during the summer 
of 1948? 

Mr. Markus. We used him as much as we could, but it was prac 
tically at a standstill, our business. 

Mr. Topix. Mr. Mavock has made his diary for August available 
to us, and for August 4, for example, he has this entry : 


n 


Worked in DNC 
which I take it means Democratic National Committee— 
in a.m. conference with Tom Kelly from Mifflinburg. 

Who was Tom Kelly? 

Mr. Markws. He was one of oure mp ployees. 

Mr. Tostn. In what capacity was he employed / 

Mr. Markus. Tom was an all-around man, he helped purchase, and 
at one time he supervised shipping and receiving. 

Mr. Tostn. During that time, according to Mr. Mayock, he had 
two calls from you; is that right ! 

Mr. Markus. It could be. 

Mr. Toprn. But you had practically no business with him? 

Mr. Markus. Well, when I say “no business” we always discussed 
plans and ways on how to get business, and we may be — iting on 
formal bids of some kind trying to get some kind of business. We 
always had problems. Let me say that. We always had a problem 
of some kind. 

Mr. Tonrn. On August 16, there is an entry in Mr. Mayock’s diary 
{reading |: 

Foley on vacation, made appointment with Secretary of the Treasury Snyder 
Markus check, $250 
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e ant tween those two events, Mr. Markus? 

Mir. Markus. J onh tion might be that I think it was cus- 

lhima k each week. 
\j | | } that h ntioned the two S just coincidence ¢ 
| ‘ { - 4 if ‘ ( t two so closely 1? his diarv ¢ 
Mii \l KUs. I aint ( { name whom he mentioned in the 
Mr. Tonix. The following day, Mr. Mayock saw Secretary Snyder 
1 L, | utter, a i again on August 20, he saw Secretary 
Snvdel it : { try for August 20 [reading]: 
( 1 Markus. Interview th Snyde Delivered papers to his assistant 


Did that call from you have anything to do with Mr. Mayock’s call 
on Secretary Snyder / , 

Mr. Markus. No, sir; it did not. 

Mr. Tosrn. Were you not active with Mr. Mayock that summer on 
other matters besides your business, Mr. Markus? 

Mr. Markus. No. ir. IT was not with any I might have gone to 
dinner with him or something, but I had no other contacts with him. 


Mr. Torin. On Monday, August 23 [reading]: 


Conference luncheon, Markus and Solomon, re Truman-Barkley Club fo! 
New York. 

Mr. Marxus. Markus and Solomon where ? 

Mr. Tosrn. “Re—” concerning Truman-Barkley Club for New 
York. Do you remember that ? 

Mr. Markus. I might have had lunch with him, but I had nothing 
to do with a Truman-Barkleyv Club. 

Mr. Tonrx. But no discussion of the Lasdon matter ? 

Mr. Markus. No, sir; not with me. 

Mr. ‘Torin. On August 26 he had dinner with you and on August 
7 you ¢ alled him from New York, and on September 2, he had a con 
ference with you and Mr. Solomon. None of these matters concerned 
the Lasdon ruling? 

Mr. Markus. No, sir: not with me. 

Mr. Tortn. These were all purely social ? 

Mr. Markus. No: he might have talked about the Truman-Bark- 
ley Club. I don’t know, but I wasn’t active in it. 

Chairman Kean. You say he might have. You would remember 
if he had? 
Mr. Markus. I heard him talk about Truman clubs at any number 


1 s. but | don’t know ul t where he spoke about them. ] don’t 


iether it wa it dinner or the office or at lunch, but I know he 
\ LVS { lked about poll sand what not, and what he was doing. 
Chairman Kean. But in going out, especially to meet with vou at 


1 


hes variou meetings, if he only talked about Truman-Barkley 

I nie identally, and then the meetings were entirely social- ” 

Mr. Markus. No, sir; they tried to be helpful in our business, and 
tried to make suggestions. 

Chairman Kran. That was the time that he claimed he was tre- 
mendously busy with political matters, and did not have time to devote 
to al ything else ? 

Mr. Markus. Well, he used to come into our office quite regularly. 

Mr. Saptax. Mr. Chairman ? 

Chairman Kran. Mr. Sadlak 
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Mr. Saptak. Mr. Markus, did Mr. Mayock tell you that he had a 
quota of $30,000 to meet in the campaign ¢ 

Mr. Markus. No: he never told me how much he had to make, but 
he did say that he had available money that he wanted to get checks 
for. 

Mr. SapLak. When was that? Was that prior to the time that he 
made the loan to you, or after ? 

Mr. Markus. No; that was after that. 

Mr. Te BIN. | just looked at Mr. Mayock’s diary agmalin, Mr. Markus, 
and during this period from August 4 to September 2, he either talked 
or met with you 7 times, according to the diary. Are you sure that 
on none of these occasions was the Lasdon matter discussed ? 

Mr. Markus. I am positive that the Lasdon matter was never 
discussed with me. 

Mr. Topryn. When did you first learn that he had $15,000 available 
to loan to yout 

Mr. Markus. The day he vave it to me. 

Mr. Tourn. How did that matter come up? 

Mr. Markus. I had been talking to Mr. Mayock several times pre- 
vious to that. He had been assoclated witha friend of mine somewhere 
and other people and he knew that I was in need ot some money. 

Mr. Torrn. Where was this conference at which he gave you tl 
money; in your office? 

Mr. Markus. In my office, ves, sir. 

Mr. Torn. How did he tell you that he had the money ¢ 

Mr. Markus. He said he could help me out with $15,000. 

Mr. Topry. What did you do? 

Mr. Markus. | put the money in the safe. 

Mr. Topix. Where was the money; in his pocket or briefcase or 
where ? 

Mr. Markus. He had it on the desk. 

Mr. Tosrn. Was this in your office ? 

Mr. Markus. Yes, sir: in my office. 

Mr. Tosrn. } our own personal otlice or the one you loaned to him. 

Mr. Markus. He was in my private oflice. 

Mr. 'ToBin. And he was in your office and here was $15,000 on the 
desk ¢ 

Mr. Markus. He asked me to come in. He had been in there in 
some sort of conference and the peo le left and he called me in. 

Mr. Topix. Who were the people who left ? 

Mr. Markus. Well, only now I realize who it might be. I didn’t 
know then who it was. 

Mr. Torry. It was not Mr. Solomon ? 

Mr. Markus. No. Mr. Solomon was not there. 

Mr. Torr. So you walked into his office and there was S15.000 in 

urrency sitting on your desk ? 

Mr. Markus. He told me he was cong to lend me $15,000. 

Mr. Tosixn. Were you not a little curious ? 

Mr. Markus. I was. I was very curious. 

Mr. Torpry. Did you not ask him ? 

Mr. Markus. No, I didn’t. 

Mr. Tontn. Why not? 

Mr. Markus. Well, I needed the money and I didn’t think it was 
any of my business. I didn’t suppose he would even tell me. 


e 
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Mr. Torin. So you took the $15,000, and sometime later gave him 
a note / 

Mr. Marxus. He didn’t ask for a note at that time. 

Mr. Torin. And he never gave you any other money in connection 
with this matter ? 

Mr. Markus. Except the $1,000 that I mentioned. 

Mr. Tornrn. He gave the $1,000 in currency in return for which you 
wave him a check for $1,000 2 ; 

Mr. M ARKUS. \ es, sir. 

Mr. Toriy. And he gave you $15,000 in cash as a loan, and gave you 
other money during this year 1948 ? 

Mr. Markus. No, sir. 

Mr. Torin. Approximately when did he give you the $1,000? 

Mr. Markws. Well. it may have been a couple of weeks later. 

Mr. ‘Tosrn. It was, in any event, after this loan transaction ? 

Mr. Markus. Yes, sir. 

Mr. Torin. What did you do with the $15,000 when you got it? 

Mr. Markus. I put it in the safe. 

Mr. ‘Torin. You put it in the safe? 

And then spent 1 as the need arose ? 

Mr. Markus. And used it as we needed it, for the business. 
Chairman Kean. I did not get that. You used it in the business? 
Mr. Markus. Yes, sir. 

Chairman Kran. When you got this $15,000, the note was what type 
oT note, a 9O day note ¢ 

Mr. Markus. It just refreshed my memory a little while ago, and 
it shows 6 days. 

Chairman Kran. It was a 60-day note? 

Mr. Markus. Yes. 

Chairman Kran. Did you indicate to Mr. Mayock at that time that 
you were going to be able to pay back the note in 60 days / You must 
have discu ed that. 

Mr. Markus. I had every expectation that I would be able to pay 
that back in 60 days of the time I borrowed it. 

Chairman Kran. All right, Mr. Tobin. 

Mr. Torin. How long did the $15,000 last you 

Mr. Markus. Approximately 2 weeks. 

Mr. Tosirn. And then what did you do if you were using up money 
at that rate? 

Mr. Markus. We were using it for the business, and we had some 
business there was some income. 

Mr. Tosrn. Did you have a need for just $15,000 at that time? 

Mr. Markus. No; I needed more. 

Mr. Torrn. Did you have a need for $23,750 by any chance? 

Mr. Markus. Well, we | robably could have used $100,000 at that 
time, 

Mr. Tosty. But $15,000 is all Mr. Mayock gave you? 
Mr. Markus. That is correct, sir. 
Mr. Topix. And that was consumed within a couple of weeks, you 


ho 


t <¢ I notice that what you gave Mr. Mayock is your personal 
hote, Did you regard this asa personal obligation and not an obli- 


f your business? 


Mr. M ARKUS I recarded it asa personal obligation. 
Mr. Torin. Even though the money was used for the business? 
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Mr. Markus. That is correct, sir. 

Mr. Torry. Did you thereafter loan it to your business @ 

Mr. Markus. Well, I put it in the business in one form or another. 

Mr. Torin. This business was the Mifllinburg Body Works? 

Mr. Marxvs. It was either Mifflinburg Body Works or the Ameri- 
can Bowling & Billiard Corp. 

Mr. Toptn. What is the name of the second corporation ¢ 

Mr. Markus. American Bowling & Billiard Corp. 

Mr. Tontn. The American Bowling & Billiard Corp. And you just 
put the money into whichever corporation needed it at the time? 

Mr. Markus. Yes. As the iy ¢C alled on me to he ‘Ip finance the busi- 

1eSs, I put it where I thought 1t would do the most oood. 

Mr. Torgtn. Do you own controlli neg stock interests in both these 
corporations ? 

Mr. Markus. I owned all the stock in both these companies at that 
time. 

Mr. Tontn. I see. Did you have any income in 1948 which you did 
not report on your Federal income-tax return ? 

Mr. Markus. No. sir: I did not. 

Mr. Torrtn. I have no further questions, Mr. Chairman, but I 
would like the witness to be directed to produce for us if he would 
this $1.000 cheek which he wrote for Mr. Mayor k. if he can find it. 

Mr. Markus. I will be ol; id to do that if I can, and I promise to 
make every effort to find it for you. 

Mr. Byrnes. Did this $15,000 that you borrowed and turned over 
to one or the other of these two companies that you owned, show up 
in the books of those companies? 

Mr. Markus. It would; yes, sir. 

Chairman Kran. Are there any further questions? That will be 
il], Mr. Markus. 

Mr. Markus. Thank you. 

Chairman Ky AN. Is Mr. William Solomon here ? 

Mr. Tosrn. Mr. Chairman, Mr. Solomon’s attorney talked to me 
vesterday after the session, and said that he wanted to go back to 
New York with his client and would have him back today at 2 o’clock. 
Late this morning they called and advised that they could not arrive 
at 2 o’clock, but would be on a plane which would arrive here at 5 
minutes after 3 and would take the first available cab to get here. 
I believe we will have to proceed without them. 

Chairman Kran, Mr. Foley. 

Mr. Foley, will you raise your right hand and be sworn? 

Do you solemnly swear that the testimony you are about to give 
will be the truth, the whole truth, and nothing but the truth, so he Ip 
you God? 

Mr. Forty. I do. 


TESTIMONY OF EDWARD H. FOLEY, WASHINGTON, D. C. 


Chairman Kran. Mr. Tobin. 

Mr. Torry. Mr. Foley, were you formerly Under Secretary of the 
Treasury ? 

Mr. Fotry. I was. 

Mr. Torstn. During what period, sir? 


a} 








Mr. Forey. From the 15th of July 1948 until the 20th of January 
Mr. Torrx. And during that period that you were Under Secretary, 
Mr. Foley, what were your responsi| lities ? 
Mr. Forry. The statute creating the position of Under Secretary 
of the J ry says that the Under Secretary shall serve in the ab 
( I meecretal i nea of the D | irtment and shall per- 

dut iy be from time to time delegated to him by 

the Secretary. I suppose during my 4 years as Under Secretary of 
Trea ry I pers ed almost all of e duties that were in the 


Mr. Topntx. In July and August of 1948, Mr. Foley, what were your 


d ind enments, Under Secretary of the Treasury ? 
M on I) idd ( t¢ venel il assignments of duties, as 
pl ri y law, I think at that time the particular internal super 


Vise es that I had the Comptroller of the Currency ; 

ie ( i oO) f ! mes 1) the Bureau of 
Engraving and Printing; (5) the Burea f Nar 3: (6) the Secret 
: Division; and, (7) I think, the ¢ tone? ator a Treasury Law 


Ir. Torry. But you did not at that time have any specific responsi 

ty for the Bureau of Internal Revenue, did you? 

Mr. Fouey. The Bureau of Internal Revenue was not one of 
burea pecifically assigned to me for supervision at that time. 

M . Torr. And vou did not at that time have any specific assion- 
arti lan tax cases, did you, Mr. Foley ? 
Mir. Forry. Not nsofar a onment of particular duties is con 


Mr. Torry. When you were Under Secretary of the Treasury and 
also when you previously served as General Counsel of the Treasury, 
did you mainta iny records of office visitors and telephone calls? 


Mr. Forry. I maintained records; yes. 
Mr. Tortn. Youdid. Ag | would you describe for the committee the 
rune of the e re ords, pl 4 
Mr. Forry. The records consisted of notations made by my office 
tafl ) pec ple from outside the Department who came to eall on 
me and, so fal they were able to find out, the pecific matters con- 
cer! 9 vhich t] calls wer mace. 
Mr. Torry. And these notations were customarily typed up on 
I ) iS: W e they not? 


Ie : ( | tate such notations? 

‘fr. Forry. I would not 

Mr. Torry. Was your ‘retary customarily present at such con- 
fere t Ve i held ? 


t 
i ; 
M Torr H rw we ] | he | noy then how to ide nti fy the subj ject 


Mr. Fotry. Well, she ould know it from either the person who 
f she happened to ask him what he was calling on me about, or 
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irom other means, such as lette1 S OI telephone calls requesting ippoint- 
ments, and that sort of thing. 

Mr. ‘TOBIN. Mr. Foley, ] want to show you one ot the cards from 
your file and ask you to look at a notation thereon, of July 27, 1948. 
~ (Card handed to the witness. ) 

Mr. Foiry. Yes. 

Mr. Tonrn. Did vou dictate that entry to your secretary, or did you 
ell her that that was the subject of the conference ? 

Mr. Forry. No, sir. 

Mr. Torin. Do you have anv idea how she knew then that that was 
the subject oft the meet he with Messrs. Mayock and the others 
dicated on the card 4 

Mr. Forry. No. 

Mr. Tosnry. Do you have any doubt that that was the subject of th 
conterence ¢ 

Mr. Fotey. Well, I would have no way of knowing that. Insofa1 
a Mavock is col rned, from records that vou showed to me } { 
Friday. obtained from the Bureau of Inter) ul Revenue, and from n ‘ 
own recollection refreshed by reading that file, I have no doubt that 
Mr. Mayock called oh me on that day. hi reference to Mr. Cal 
raway, I didn’t have any independ nt recollection of Mr. Car way 
accompanying Mr. Mayock. 

Mr. Torin. Well, that card was prepared in your office by your 
secretary. You will agree to that? 

Mr. Fotry. I will agree with that; yes. 


Mr. Topix. And so far as she knew at the time she prepared that 
entry, at least, a subject of this conference was the Lasdon ruling; 
that right ? 

Mr. Forey. That I would assume to be true; yes. 

Mr. Torntn. What do you recall of that conference concerning the 
ruling’ ¢ 

Mr. Fonry. The only recollection that I have, and this is dimmed | \ 
passage of almost 5 years, 1s that Mayor k came to my office. On the 
ecard that I have, under his name there is a reference to the Truma 
Barkley Clubs. It may be that we talked about the establishment of 
the Truman-Barkley Clubs, and their purposes and functions. Also 
on that ecard there is a reference to a ruling in the Lasdon Foundation 
ind, as I recall, he mentioned to me rather casually that there had 
been a request pending in the Bureau of Internal Revenue for a ruling 
in the Lasdon matter for many months, and I think he told me that 
his clients were gomg ahead in any event, and whether they got the 
ruling or whether they didn’t get the ruling, but it would be very help 
fulifa ruling could be issued. He was confident that under the estab- 
lished case and precedents, his clients wet » entitled to such a ruling. 
L told him I would look into the matter. 

Chairman Kran. Mr. Foley, when you say it would be very helpful, 


what do you mean by that? What did he mean by that? Do you 


/ 


know ? 

Mr. Foul Y. Well, I assumed. 

Chairman KEan. Helpful politically ? 

Mr. Forry. I didn’t think that at all. I thought he meant by that 
that his clients were going ahead in any event, and, if the ruling that 
had been requested was issued by the Bureau, why, that would clarify 
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matters and settle them and avoid any further dispute or possible 
litigation in the matter. 

Chairman Kean. It would be helpful to the clients ? 

Mr. Fo.ry. Helpful to the clients; yes, sir. 

Mr. Tortn. Did Mr. Mayock indicate that he was acting in his pri- 
vate Capacity as attorney for the Lasdons when he asked you about 
that ? 

Mr. Forry. I assumed that he was. 


Mr. Tornryn. He did not indicate that this was a matter of political 
inns ¢ 

Mr. Forry. Not that I recall. 

Mr. Tosrn. You would be likely to recall that if it had happened, 


We 


uld you not? 

Mr. Forry. I would think I would. 

Mr. Tosin. What did you do after Mr. Mayock had mentioned this 
ase to you? 

Mr. Foiry. Well, again, going back to the records that you showed 
me last Friday morning—— 

Mr. Torry. Excuse me, Mr. Foley. 

Mr. Chairman, those records include the Oliphant log. We showed 
Mr. Foley and Mr. Lynch those entries to help them refresh their 
memories, 

Mr. Forry. Well, I assume, Mr. Chairman, that what you made 
available to me was what the committee had from the Department. 
I was assured by counsel that he had given me everything that he had 
that had been obtained from the Department, and also from the 
Oliphant log. 

Mr. Tosin. That is right. 

Mr. Forry. And I spent last Friday morning, as you know, because 
you saw me when you came into the room, going over minutely those 
records. 

\s I told one of the staff members, when he told me on Thursday 
that the staff wanted to talk to me about this Lasdon matter, I didn’t 
have any recollection of it. And he said if I would come down a 
little early before they wanted to talk to me, they thought it might 
be beneficial to them and to me if I went over what they had in the 
way of records. 

Chairman Kran. Go ahead, sir. 

Mr. Forry. Reverting to last Friday morning and the records that 
were shown to me, in the records that were shown to me there was a 
reference in the Oliphant diary to a phone call which I think was on 
the 3d of August. I am not sure. Is that correct, Mr. Tobin ? 

Mr. Torrn. Yes, sir. The Oliphant log indicates that on August 
8, 1948, the following was part of the discussion by telephone between 
you and Mr. Oliphant: 

You said: 

I had another case—Lasdon 

Mr. Oliphant said: 

I have that on my ad Tl ul u said they wouldn’t rule, but I want 
tog er it personally, to see if it is the right answer 


to which you are alleged to have replied— 


That’s right. They are going forward, anyhow, and they would feel better 
if they had a ruling 
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Did that dispose of your interest in the matter, Mr. Foley ? 

Mr. Fotry. Well, I think there were references to a couple of other 
telephone calls and, if you have them there, it might be helpful if you 
might refer to them. 

Mr. Torry. All right. On August 9, in the course of another dis 
cussion by telephone between you and Mr. Oliphant, you said— 

Have you checked that file in connection with the closing agreement—Wil 
liam S. Lasdon? 

And Oliphant said— 

I will do that today. 

On the following day Mr. Oliphant called you and you asked him 

Did you look at the closing agreement? 

Mr. Oliphant said— 

I have looked at it. They withdrew their request. 

To which you replied— 

That was when they thought they were not going to get it 

Mr. Oliphant said— 

I will call you tomorrow. 

What did you mean when you said— 

That was when they thought they were not going to get it 

Mr. Fotry. Well, I don’t recall specifically, but I would assume 
that, since the only knowledge I had of this matter came from the very 
limited discussion that Judge Mayock had with me when he was in 
my office, it meant that they would like to have the ruling. ‘The y were 
going ahead and they were going to reinstate the application for the 
ruling. 

Mr. Torin. Did that sentence also mean that they now thought they 
were going to get it ? 

Mr. Fortry. I wouldn’t assume so. 

Mr. Torry. Why would they think that? Because they had talked 
to you? 

Mr. Fotry. I don’t see why they would. 

Mr. ‘'ToBIN. ‘7 hat is why | was askit 9 you, Mr. Foley, if you h id 
given any indication to Mr. Mayock that the ruling would be forth 
coming ? 


Mr. Foury. I certainly had not. I knew nothing about the matter. 


Ll merely indicated that I would look into it, and, so far as I know, 
the onlv indications that [ had looked into if up to the date that you 
have mentioned are contained in the references which you made avail 


able to me from the Oliphant log. 
Mr. Tortn. On Thursday, Aucust 12. ¢ ipl ant called you a eee 
two things [reading |: 


(1) That Lasdon case. He put in one proposition which we considered. Then 
he withdrew that and put in anothe! My office did not consider that o1 


Parenthetically, the taxpayer had put In one request which was 
withdrawn, and an amended request substituted therefor, and then 
Mr. Cann withdrew that request. The amended request, however, had 


not been considered in the Chief Counsel’s Office. 
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en thre h it I am not sure why we shouldn’t rule I am turning 
P to con ( I be away on vacation for a week 
} ila ye : Le 


i 
: | 
j l | ( 1 | e I have no iv of re 
lect i¢ n respect of it, but I think Mr. Secretary 
a of the Lasdon case was, and I told 
In’t know, n I left the office Mr. Oliphant had 
had t Mr. Karl Price to study while 
ie office. H licated to me that no one was available 
ad KnO inything about It, al d that he was troubling me to 
i ¢ »W e matter stood. He asked me if I would find out how 
utter stood and let him know, and that I proceeded to do. 
Mr. Torin. Did the Secretary indicate the reasons for his interest 
t } ae E 


Mr. Tonrn. Did the Secretary ever call you at Newport about any 


! 
tax Cast O tar as ye n recall ¢ 
: a : : 5 
\I FOLEY. So far as Il can 1 ull, W vou make it as specific as 
oe f remembet \ | 


Mr. [ BIN. Was the secre ry n Washineton when he called you! 


Mr. Tontn. The Bun 1 of Internal Revenue was presumably open 
ess that d lV, a d I wo de why he called you in Newport, 
{ in calli y omebody 11 Washington about the case ? 


Mr. Tosnun. Did that not strike you as odd, at the time ? 
Mir. Fotry. No; it struck me as being a little inconvenient, but I 
farther away from the office than the telephone all the 
i tL nader Secret ry, A ant secre Cary, or General Counsel. 
e that was ce cted with the switchboard in my own 
herever I went. whether it was to go to some other depart- 
office, or whether it was to go out to dinner, or whether it was 


here on Saturday or Sunday or a holiday, I always left 
Secretary’s operator a number where she could reach me; 
! ) pl \ time for the Secre tary g operator 

( he co n't get hold of anyone else, when she 





you do not recall any other instance in which the 
{ y called vou iong aistance about a tax case é 
Mr. Forry. When I w sin Newport ¢ 
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Mr. Tonrn. Well, I will make it this way, Mr. Foley: At any time 
when you were on vacation as Under Secretary of the Treasury, an 
were out of this city. can you reca lanv other tax ca nv aT! 
tary Si yder called you on the tel phone? 

Mr. Fouey. I can’t recall offhand, but it wouldn’t have been w 


like] 

\I Losin. Wa l { t] IS ] one ¢ 1 in t} pa l ise el 
Inique in your experience ¢ 

Mr. Fotey. Unique that it related to J] lo t f { 
might have related to almost anything el t rfectly o1 ry 
una « tomary. 

Mr. Toni. Unia that it related t tax case ? 

Mr. Forzy. No. If he thought that I could get the infos 
for | ua ould) } tate to il] m 

NI I ‘ So recret Wa net 1] ly 1 ? Ni port 

(then y alled Wa that right ¢ 

Mr. Fotry. No i muld it probabl ifter he ] y , 
I asked the operator to let me speak to Mr. P1 I would : 


records that you showed me, and I apparently asked Mr. Price to 
look into the matter, to complete ULCLYy ¢ f as quit cly iS pt Die, 
to talk to Mr. Oliphant about it, also to talk to Mr. Tietjens, who was 
y ral Counsel of the Department in Mr. Lynch’s 
absence, and to call me when they were ready to report. 

Mr. Torrn. Well, now, I would like to read, Mr. Foley, the excerpts 
rom the two memoranda by Mr. Price which deal with your tele- 
phone call to him. 

In his memorandum of August 20, which is addressed to Mr. Lem- 
ing, who was at that time the Acting Chief Counsel, he said 
[reading]: 


e 
I 


On August 12 Mr. Oliphant handed me the file in this case 


August 12 being the last day on which you and Mr. Oliphant had 


discussed the matte DY phone. 


On August 12 Mr. Oliphant handed me the file in this case and requested that 


during his current absence I study it in the light of ruling in Abraham N, Spanel 


ana Slmiar Cases 


On August 17 Mr. Tietjens and Secretary I y both phoned to inquire as 
to the status of this case, and as to m appraisal of its substantive erit I 
explained that an application had been filed in the Bureau last September for 


l to the Lasdon 
Foundation, Inc., of certain patents, patent applications, and a license contract 
relating to sulfadiazine; that this application wa l! pending he Bureau 
when it was withdrawn by the taxpayer in June of this year and the case was 
closed ; and that I knew nothing further as to the present status of the case and 
had not begun my study of its substantive merits 

Mr. Foley asked that I proceed to study it with all haste and report to him on 
Mr. Oliphant’s and my views at the earliest possible tim« 


i 


a prospective ruling on a “sale” by the Lasd 


In his August 31 memorandum, he states that | reading]: 


On August 17, before I had examined the case, Under Secretary Foley tele- 
phoned from Newport saying that he had had an inquiry from the Secretary and 
that he desired that I should study the case immediately, consult with you by 
telephone, and report back to him on the next day or the next, whether you would 
approve the application. 


Are those extracts substantially accurate, Wo ild you Ly % 
Mr. Fotry. I would say so. 
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Mr. Tosrn. Would you say that in your telephone conversation with 
Mr. Price you indic ated to him in any way that you or the Secretary 
favored a< disp osition of this case ? 

Mr. Fou I certainly would not Say so. 

Mr. Togin. You would agree that—— 

Mr. Fotry. Wait a minute. When you say “disposition of the 
case—— 

Mr. Tosrn. I will make that “favorable disposition of the case.” 

Mr. Foury. I was interested in the disposition of the case, but I did 
not indicate whether the disposition should be favorable or unfavor- 
able. 

Mr. Byrnes. May s, interrupt ¢ 

Why would even a disposition, favorable or unfavorable, be of any 
partir lay terest in view of the fact that the t; ixpayer here had said 
he was going at vo ahead anyway # 

Mr. Fouery. ll, Mr. Byrnes—— 

Mr. Byrnes. So you were not even concerned, from that standpoint, 
if that is all you had in mind, and the taxpayer would not be concerned 
as to when the ruling came out q 

Mr. Fotry. An inquiry had ween made of me and I had indicated 
that I would look into the matter. I had that pate, apparently, on my 
desk, and I wanted to complete it tand I want ed to get it out of the way. 
I assumed that that was the Secretary’s interest also, and it was his 
habit, as a good admit \istrator, to see that matters were attended to 
promptly, and that they were disposed of one w ay or the other. 

Chairman Kean. Well, you did not have any jurisdiction, espec ially, 

er the Bureau at that time, so there was no special reason why you 
should want to have the matter disposed of quickly ? 

Mr. Fotry. Well, Mr. Chairman. as the No. 2 man in the Depart- 
ment, I didn’t limit my duties in the Department to those matters 
that had been specially assigned to me, particularly when the Secre- 
tary asked me to furnish him with a report as to the status of a par- 
ticular matter. I would assume that orderly procedure would dictate 
that Lattend to the matter as quickly as I could. 

Mr. Byrnes. Well, all this interest of the Secretary, then, was not 
just as to what the status of the case was? It was to have a ruling 
made, and made as promptly as possible? Isthat it? 

Mr. Fotry. I would assume, Mr. Byrnes, that he was interested 
hav ng the matter dis poses of 

Mr. Byrnes. You had a lot of cases over there in the Bureau that 
were not be ng disposed of: did you not ¢ 

Mr. Fotry. There are many cases in the Bureau, Mr. Byrnes 

Mr. Byrnes. You had cases pending on this same subject at that 
time; did you not? 

Mr. Foiry. I don’t know as to that. 

Mr. Byrnes. I think your record here shows that there were about 
three other pending applications for a ruling in this same area, but 
nobody seemed to worry too much about those. I was just wondering 

Mr. Kr a This was a matter th: at had been spec ifically inquired 


about in the Secretary ee and this was in the interest of dispo sing 


Mr. Byrnes. Your concern here, as I gather. was with this individual 


case, rather than a resolution of the policy question ? 
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Mr. Fotry. That would be my interpretation of my interest; yes. 

Mr. Byrnes. Of the individual case, and having it disposed of. 

Mr. Fotny. It was the only one at that moment that I had been asked 
about: yes. 

Chairman Kran. Mr. Tobin. 

Mr. Topix. Mr. Foley, you made a reference a moment ago in re 


sponse to a question asked you by the ns that the Secretary 
1 


was interested in good administration. May I ask you as a former 
official of the Treasury Department, whether + ‘you consider the pa 
ing of this case to be an instance of good administration in the Treasury 


Department ¢ 

Mr. Forry. I have no characte rization to make on that, Mr. Tobin. 

Mr. Torin. Do you know what tl le amount of money was that was 
involved in the case from a standpoint of Federal re venues? 

Mr. Fotry. No, sir. You mean at the time these inquiries were 
made of me? 

Mr. Torin. Yes, sir 

Mr. Forry. No, sir. 

Mr. Tostn. Have you had any indication since of the amount of 
money that was involved, from the standpoint of the Federal Govern- 
ment ¢ 

Mr. Fotry. From reading Mr. Price’s memorandum, I gathered that 
the amount involved, insofar as the Lasdon Foundation is concerned, 
was in the neighborhood of $6 million. 

Mr. Torrn. I believe Mr. Price’s memorandum indicates, Mr. Foley, 
that the income, which at that time was being received by the individ 
ual taxpayers, and taxed to them at ordinary income rates was ap 
proximate ly $1,150,000 a year. 

We have made a rough computation of the revenue lost to the United 
States, using the tax rates in force in 1947 and we have computed the 
gross revenue lost by virtue of the decision to issue this ruling at 
$7.750.000. 

Mr. Fotry. I would say that was a hypothetical estimate on your 
part, Mr. Tobin. 

Mr. Tortn. Why so? 

Mr. Fotry. Because you are assuming that if there had been no 
ruling, that a tax at regular rates, rather than at capital-gains rates, 
would have been assessed and collected, and it doesn’t seem to me that 
that necessarily follows at all. 

Mr. Torry. I think that the files of the Bureau and the testimony of 
the ts axpayer and his re prese ntatives here all soli ate, Mr. Foley, that 
this t: axpayer was not going to go into this transaction unless he got a 
ruling, because the gamb le was too great. 

To that extent, however, it may be a hypothetical figure but the 
gross revenue loss, not giving effect to the policy applied in section 
101 (6) is $7,750,000. 

Under those circumstances, Mr. Foley, do you think that the con 
sideration of this case, influenced as it was by the desire for expeditious 
handling, is an example of good administration ? 

Mr. Fotry. Well, as I said before, I don’t want to make any char 
acterization of it, Mr. Tobin. 

Mr. Tosty. In other words, you would rather not answer that 
question ¢ 
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\l | I ‘ \V I { { matter was 1 posed of and, 
to the ext that it was out of the way and the people could go on to 
otner t YS, 10 St } t« et it I it is good \dministration, yes, 

Eo . Do yout k, Mr. Foley that when you, as Under Sec- 
retary. ¢ the Secret | é Licate ( nsiderable nterest in 
oO e handling of a ease, do you think that has any 

flu ont lof the mai t make the decision himself ? 

\ | g 4 ver Saw any indication of it. 

Mr. Torr. You do not think that happened in this case ? 

Mr. Fon No, sil 

I | ) t \ inat the expressions of 

of L re ry officials, had 
\] ( )] nt Cec ) til ruling ¢ 

Mr. ] ‘| expel 

Mr. ‘I I Mr. Fole War 

t 9 

\I i | Nquiry 
{ ( ( \ 1 \f 1e led on} ( he 2Sth 
of July, l the subseque telephone call that I received from 
: ane) ier \ u ‘ 

\I i A) ffect to J e Mavoc!} 
re ( L¢ course « ference ? 

\f | Mi req ( de of mt i, Irrespective of the 
source, I always attempt to follow through. 

Mr. Torry. You will concede, will you not, Mr. Foley, that Mr. 
Mavock’s stat in offi l of tl itional committee had something 

ern for the ha dling of this case? 

Mr. Fotry. Well, if vou mean that I tertained a request from him 

k into the matter, I would not say that I wouldn’t do the same 
yY Tor any othe resp nsible 7 ‘} n tl at came to m) office 

M Lorin Mr. Foley, I think the other day you ioreed that Mr. 
May “s position gave him entree to your office which would not be 


he r peo} le? 


enjoyed by some ot 
Mr. Forry. I didn’t say wouldn’t be enjoyed. J think you asked me 
hether or not I ever knew Mr. Mayock and I said I didn’t, and, so 
far as I know, I never saw him until he came to my office; but the fact 
that he came from the Democratic National Committee would give him 
entree to my office; yes. That is what I meant. 
Mr. Torrx. But you also said that the fact of his official status would 
ve him no consideration as to the merits of the case ? 


Mr. Fotry. I did. 
Mr. Torry. I think your answer the other day was 


Well, I would assume that anyone at the national committee who called and 


asked for proper consideration is entitled to be accorded an answer to his inquiry. 


Mr. Fotry. Well, I think that has been the practice of the Treasury 
Department, irrespective of administrations. 

Mr. Tostn. You were certainly interested in helping Mr. Mayock 
out, were you not ¢ 

Mr. Foutrey. To the extent that is indicated already by this testi- 
mony: yes. 

Mr. Torry. Was this telephone conversation on August 17 the first 
time that Mr. Snyder had ever expressed an interest in the case to you ? 

Mr. Foiry. So far as I know, it is the first time that he mentioned the 
matter to mej; yes. 


INTERNAL REVENUE INVESTIGATION 1479 


Mr. Tostn. Then the motive or the interest on your part whic! 
prompted your 4 inquiries in the 7 working days from August 3 to 
August 12 came from your concern with Mr. Mayock, and not with the 
Secretary; is that right? 

Mr. Fotry. I would say so. I had the matter on the desk, and J 
wanted to have some information in the event I had another telephone 
call from him or another call from him. 

Mr. Torin. Did you have a card in your file, Mr. Foley, under Mr. 
Mayock’s name ¢ 

Mr. Forey. Yes. 

Mr. Tosrx. Do you have that with you? 

Mr. Forry. I think I have. 

Mr. Tostn. I wonder if we could look at it, please. 

(Document produced. ) 

Mr. Torrn. Did Mr. Oliphant ever tell you that there were fou 
other cases pending in his office at this time which involved the § 
problem ? 

Mr. Forry. He may have. I didn’t go into the merits of the matter 
with Mr. Oliphant or Mr. Price or Mr. Tietjens. 

Mr. Torry. So that so far as you were concerned you were simply 
expressing the Secretary’s interest in the matter and attempting to 
expedite the case, but you did not i fluence the actual decision o1 
the merits ? 

Mr. Forey. That would be my characterization, and IT think that 
fair reading of that memorandum of Mr. Price’s would indicate that 


that memorandum was made at my suggestion. I told Tietjet 
conclusion of the conversation that we had on the 19th of Aueust that 
I wanted him to get a memorandum reciting what had taken place for 
the files. 

Mr. Torry. Did you have a discussion with Mr. Tietjens on Au 
gvust 19 ¢ 

Mr. Foury. I did. 

Mr. Toprn. Do you have a record of that discussion ? 

Mr. Fo.ey. Only the record that came from the Price memorandum 
that you showed me on last Friday. 

Mr. Tosi. In the last paragraph of Mr. Price’s memorandum of 
August 20 he says [reading |: 

I reported the above 
that is, the discussion of the whole matter and his views thereon 


to Mr. Tietjens, who also indicated that he would have no objection if Mr. Oli- 
phant should approve the application. 

What was Mr. Tietjens’ function at that time ? 

Mr. Fotry. He was Acting General Counsel of the Department in 
Mr. Lynch’s absence. It seems most everybody was absent from the 
Department, which I think is somewhat attributable to the telephone 
call that I got while I was on vacation. Mr. Oliphant was away, 
Mr. Lynch was away, and I was away. 

Mr. Torry. Isee. Mr. Tietjens did not normally have any responsi 
bility for tax matters; did he? 

Mr. Fotry. He was the senior Assistant General Counsel and as 
sumed the duties of the General Counsel when he was absent. 

Mr. Torry. But as Assistant General Counsel he did not have re- 
sponsibility for tax matters, did he? 
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Mr. Toprx. Then Mr. Price says [reading]: 
T the called Mr. Foley and d him the results of my conversations with 
Mr. Oliphant and Mr. Tietjens. This mornin 


that would be August 20— 


Mr. Tietjens informed me that both he and Mr. Foley had talked to Secretary 
Snyder, reporting the substance my conversations with each of them. He 
ced that a memorandum of these discussions be supplied to him. 

That last request was made at vour direction, I take it? 
Mr. Forrey. That was the interpretation I put on it when I read the 
memorandum. This is not important, but I thought that conversation 


took place on the 19th rather than the 20th. Isn’t that memorandum 
dated the 20th and doesn’t it refer to something that occurred before ? 

Mr. Torprn. Yes: it is dated the 20th. It Says, “T then called Mr. 
Foley.” and so on. and so on, and then “this morning.” 

Mr. Foitry. So that was the 20th instead of the 19th. 

Mr. Tornre. I would take it from that that either on the 19th or 
20th you talked to Mr. S vale r about this matter again. 

Mr. Tietjens, according to Mr. Price’s memorandum, advised Price 
that he, Tietjens, would have no objection if Oliphant would want to 

ue the ruling. Did you give that to Tietjens 4 

Mr. Forry. No; I didn’t give that to Tietjens. That is what Tiet- 
jens told me. As I remember the conversation, as a result of my re- 
reading. or reading the memorandum of Mr. Price, which I don’t 
believe I ever saw before that time until you showed it to me last 
Friday, he and Price telephoned me at Newport and Price reported 
that he had reviewed the matter, that he had dise ussed 1 t with Mr. 
Oliphant, and Mr. Oliphant had come to the conclusion, soe on the 
precedent established in the Spanel case, that he would approve a 
favorable ruling in the Lasdon case. As I recall t. Mr. Tietjens then 
said that under those circumstances, he would approve such a ruling 
when it came over from the Bureau. 

Mr. Torsrn. I see. And ultimately this ruling was issued and ap- 
proved by Mr. Oliphant. You had nothing to do with that, how- 
ever / 

Mr. Fotry. According to that card that I have handed up to you, 
and the records which you made available to me, the only other in- 
dication of any action on my part in connection with the ruling con- 
sists of two telephone calls in September, one on the 13th and one on 
the 14th, from Mr. Mayock, and I think the indication there is that 
in both instances I told him to talk to Mr. Lynch about it. 

Mr. Tosry. That is right. I will read the answers. | Reading]: 


9-13-48. Judge Mayock phoned E. H. F. re status of closing agreement, referred 
to T. J. L 


That would be Mr. Lynch. 


9-14-48. Phoned E. H. F. re closing agreement. E. H. F. suggested he talk 
to Tom Lynch. 

Did Mr. Mayock ever tell you there was a possibility of obtaining 
. substantial contribution if this ruling could be issued 2 

Mr. Fotry. Not that I recall. 

Mr. Tosrn. Did that ever occur to you independently ? 

Mr. Fotry. It never occurred to me independently. 
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Mr. Tosrn. And therefore, such a consideration had nothing to do 
with your own interest in this matter ? 
Mr. Forry. That is correct. 
hairman Kran. He did not tell you after the decision had been 


] 


made, that there had been a contribution / 

Mr. Fotry. No, sir; not that I recall. 

Mr. Tonin. Did anybody ever tell you anything about that? 

Mr. Fotry. No, sir. 

Chairman Kran. The first time you ever heard about it was—— 

Mr. Fotey. When I sat here Monday this week. 

Mr. Byrnes. Mr. Foley, did I understand you to testify that Mr. 
Mayock had not been into your office before this, that you had not 
ri t him before ? 

Mr. Forry. Yes, Mr. Byrnes. Isaid I had never met the man. 

Mr. Byrnes. He had never been in on any tax cases ? 

Mr. Fouey. I never had had any contact with him. I never saw the 
man before. And the reason I say that is because on that same card 
that I have given to Mr. Tobin is an indication that someone called my 
ice and asked if Mr. Foley knew Mr. Mayock, and my secretary said 
. Mr. Foley does not know Mr. Mayock.” 
heat certainly bears out what my impression is. 


| 
i 
Mr. Byrnes. Did he ever see you on tax cases or other matters after 


Mr. Forry. Yes, I think that there is an indication there that he 
came into the ofltice to see me in December in 1948. I think that that 
the next time. 
Mr. Byrnes. Was that on a tax case ? 
Mr. Fotey. Yes. That wasona tax case. 
Mr. Byrnes. Any others that you remember, any other occasion of 


IS 1 9 your oflice ? 

Mr. Foury. It is all there on the card, Mr. Byrnes. I think in 1949 
ind again in 1950 there an indication that he either called me or 
he came in to see me. Those matters were not tax matters. I think 


one had something to do with personnel, and another one had some- 
thing to do with some other matter pending in some other part of the 
Department. But it is there on the card. 

Mr. Byrnes. So when he came to see you about this Lasdon case, 
vou had no previous acquaintance with him whatever, and your only 
knowledge about him was that he was with the Democratic National 
(‘ommittee: is that e rrect ¢ 


4 


Mr. Fotry. I would say so, yes. He apparently had been with the 


ommittee in some capacity in 1944, but I wasn’t around at that time, 
nd I didn’t take part in t 
Mr. Byrnes. That is a 
Mr. Torin. Mr. Foley, Mr. Mayvock came to see you in December 
of 1948 about the Reynolds matter, did he not ? 

Mr. Foiry. I think that is what the card shows, yes. 

Mr. Tonin. The card indicates that he came in to discuss R. J. 
Reynolds’ request for a ruling with you, with Tom Lynch being pres 
nt, on December 27, 1948. 

Mr. Forry. I think that is correct. I think I asked Mr. Lynch to 
come in when I found out what he wanted to discuss. 


at campaign. 


} 
| 


29091 -—pt. D 11 
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Mr. Tosrx. That is the beginning of the Reynolds requested ruling 
which was ap p roved and issued in the Bureau within the next few 
days? 

Mr. Fotry. I think that that is right, yes. 

Mr. Tosrn. There is another indication here of a case involving the 
Adams Mach nery Co. of Chicago. Do you recall anything about 
that ¢ 

Mr. Forry. No,sir. What is the date of that ? 

Mr. Toprin. October 19, 1949. 

Mr. Fotry. No, I have no recollection about oe 

Mr. Tosrx. Mr. Mayock has told us abou a 
criminal tax fraud case involvu 
Do you re all that ? 

Mr. Fouiry. I don’t recall, and if there is no reference to it on that 


to see you ot i 


or, in New York. 


ing 
ife 


Ya man nal ied L: 


ard—— 

Mr. Tortx. I notice that. I believe I told you about it the other 
day. He says he went to see you and that at his request you called 
the regional counsel New York and arranged a conference for 


him. Do you recall that! 
Mr. Fotry. No. sir: I do not. If it is not on that card, I think he 


May be mist ike about that. LT Way have rad somebody else 1} 
mind. According to his testimony yesterday, he wasn’t very clear 
about the fact that he talked to me on the 28th of July until you 
brought that to his attentio 

Mr. Torin. Did 7 ever come to see vou on any other matters which 
are not reflected on iIscard, so Tara vou | oO % 

Mr. Foury. Not me [know. _ 

Mr. Torin. 1D d ne ever come to see \ nopDouTt a parol matter— - 


Mr. Foiry. I don’t reeal] 

Mr. Torin. Involving applications for parole by two men named 
Silverberg and Neumann ¢ 

Mr. Foury. I have no recollection of it, Mr. Tobin. I don’t know 
why anybody would come to me abe 2 parole matter. We didn’t 
have anything to do with them in the Treasury Department. 

Mr. ‘Topix. The suggestion was that the Aleohol Tax Unit of the 
Bureau was concerned with this particular parole matter inasmuch 


as the Unit was ob ecting to oranting a par le to two people. Mr. 
M: Lye ck is alleged to have come to see vou to request that you call off 
the Alcol iol Tax Unit. Do you remember anything about that ¢ 

Mr. Forry. I don’t remember anything about it. 


Mr. Tosrn. As far as you can now recall, that never occurred ? 

Mr. For BY. I have no recolle ction of 1 . Mr. Tobi n. 

Mr. Toxin. ee have any other ea memorandums respect- 
ne the Lasdon case, Mr. Fole sy ¢ 

Mr. Foury. ia sir; not that I know of. I don’t even have a copy of 
that memorandum of Mr. Price’s, SO far as I have been able to find. 

Mr. Torin. They were transmitted to Mr. Tietjens, and presumably 
he had copies of them. 

Mr. Forry. That is right; and they were in the Bureau files; they 
were not in the oe nt files. 

Mr. Torntx. Mr. Foley, do you recall that in the fall of last year 
the subcommittee was e sndeavoring to obtain extracts from Mr. 
Oliphant’s log relating to the Universal Pictures case ¢ 


oon eR 
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Mr. he LEY. Well, | remember a lor mY series of dealings insofar as 
the Oliphant log is concerned ; yes. , 

Mr. Torry. Do you recall that—perhaps you don’t recall this, but 
on September 18, 1952, I addressed a request to the Commissioner 1n 
accordance with the arrangement which we then had with the Treas 
ury, for extracts of the ¢ iphant log relating to the Universal Pictures 
case. Was that matter brought to vour attent on ¢ 

Mr. Foiry. I don’t remember, Mr. Tobin. 

Mr. Tortn. Do you recall that ultimately the Commissioner of 
Internal Revenue decided to deny us those extracts ¢ 

Mr. Foutry. Yes. It was the pos tion of the Department that they 
were Mr. Oliphant’s property rather than the property of the Depart 
ment, and that the request should be directed to Mr. Oliphant. 

Mr. Toprn. Excuse me, Mr. Foley. I wasn’t talkn a about are yhest 
for the log. I was talking about a request for particular extract: 


° } 
which request had been made in accordance with the proced ires 


ip and established in writing between the Commissioner and the 
subcommittee. 

Mr. Foury. Iam sorry, no, I don’t remember that. 

Mr. Torrx. You don’t recall any discussion with either Secretar 
Snyder or Commissioner Dunlap respecting the decision not to give 
the subcommittee those extracts ? 

Mr. Fourey. In accordance with the procedure that had been work 
out 4 

Mr. Torin. First of all in accordance with the procedure that had 
been worked out. ves. 

Mr. Fotry. No, sir. 

Mr. Tosrn. Do you recall that hav ing failed to obtain these extract 
in accordance with the procedure, that the subcommittee subpenaed 
them from the Acting Commissioner ¢ 

Mr. Fotry. Well, I remember something about that, yes 

Mr. Torin. What do you remember about that ? 

Mr. Forry. Well, I remember that there was a subpena t} 
served on the Commissioner—lI can’t recall just when it was—that was 
issued by Mr. Kean, as I remember it, or by Mr.—— 

Chairman Kran. Mr. Kine was chairman then. 

Mr. Forry. Mr. King—for the production of those records in New 
York the next morning. I didn’t participate directly in the conver 
sations with you or with the other representatives of the sunbeommittee 

Mr. Tosnrn. What decision was taken with respect to that? 

Mr. Forry. Well, I don’t recall what the disposition was in respect 
of the subpena. I think that it was decided that it was impossible te 
make the files available in New York the next morning, an | the con 
mittee acquiesced in the decision. I am not sure about it, but that i 
my recollection. 

Mr. Torry. There were several postponements of the return date of 
the subpena made pursuant to the request of the Treasury, and finally 
a day certain was fixed. Ultimately the Commissioner did not c¢ mply 
even on the day certain. Do you recall why not ? 

Mr. Forry. As I recall it, he said that the request had not beet 
made directly to him. That was as I remember it. We were out ii 
Seattle at the time in connection with the swearing in of the new off 
cials for the Northwest district. 
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Mr. Torin. Do I understand your testimony, Mr. Foley, to be that 
it w Commissioner Dunlap’s own decision that that subpena be not 


Mr. Fourey. Well, my recollection isn’t too clear on this, Mr. Tobin, 
but as I recall it, he told the newspaper people in Seattle that he had 
olated a subpena of the committee, and that the subpena had not 


Mr. Tosrn. You « ‘’t remember? I will refresh your recollection 
a little bit, Mr. Fole ‘| day the subpena was served, Mr. Dunlap 
f the city lt } pe L was served on the acting Commis- 
oner, Mr. Winkle. Pursuant to a request from the General Counsel, 
we postponed the return day of the subpena until Mr. Dunlap’s re- 


1 until ve r return, a i pon Mr. Dunlap’s return he agreed, 
nd idvised both Mr. Winkle and myself, and he, Mr. Dunlap, 
l j r con pl ance with the subpena. 
Phereatt , it cl ded that the s ibpena would not be com- 
plied with. = 
Now, = { ! beommittee today that that decision 


Mr. | ey. | am re people the Treasury were acquainted 
it ts: ves, Mr. Lol : VW he you L} | returned, | don’t under- 


1 
Mr. Torin. ] F t you, the Secretary, the Commissioner, and 
rn. ( it of t city on one of these in- 
DS 1 1 the original bpena was served. But I am 
iskine you nov : the ultimate sion not to comply with 


Mr. Foutry. Well. re only what Commissioner Dunlap said, 


d not violate pena of this committee, and that no 
\ cs m 
M Toprn. Did ( ey Cu { s matter with Commissioner 
1) Wa , p ocess ? 
Mr. | Ley. I don't \ clear recollection of any specific con- 
| bably t matter was discussed, prob- 


e G ral Counsel, and with the Secretary. 
Mr. Torin. This wa long ago, was it? This was just last 


[r. pin. And it vy . pretty important matter at the time. 
Mr. Fotey. Well, t re a lot of pretty important matters. 
j LV rang h reorganizing the Bureau, and 
el x t] ( | the field to meet a d dline that had 


Mr. Tonrx. And because of all these other matters, you have no 
Dp he Hection OT any ference on thus subject, either with 


Mr. forry. Not any specific conference. I am sure there were 
, yes, in which I parti ipated. 
Mr. Torin. You dor 't recall whether Secretary Snyder, for ex- 
ample, ever instructed Commissioner Dunl: ip hot to comply with that 
ees 

Mr. Foiry. I don’t recall anybody instructing Commissioner Dun- 
ip not to comply with the subpena; no. 


op REEL 


ae 
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Mr. Topix. You don’t recall Secretary Snyder stating that he did 
not want the subcommittee to be furnished with those extracts 4 

Mr. Fo.try. I don’t recall that. 

Mr. Torry. Let’s go on with this a little further, Mr. Foley. At 
this time, the Oliphant log was in the custody of the Department of 
Justice, and the Department of Justice ultimately advised the sub 
committee that they would return the log to the Commissioner of 
Internal Revenue, and Jet the Commissioner of Internal Revenue 
decide what he wanted to do with it. 
sioner of Internal Revenue and the Departm nt of sustice that mn 
accordance with the authority given me, that whoever accepted that 

he Commissioner would immediately be given a 


— 
os 
f 


log on behalf of t 
subpena from the subcommittee. Do you recall that ? 

Mr. IF o.ey. Well, I don’t have any clear recollection of it, no, Mr. 
Tobin. Most of these conferences, insofar as that log and insofar as 
the subpena fo, were not carried on dire tly with me | elt r mel 
bers of the committee or by representatives of the commuiitee. 

Mr. Torry. I am not talking about conferences with representatives 
of the committee. I am talkine about conference Ss W it] the ‘I reasury 
itself. Did you not, Mr. Foley, in fact, and did not Mr. Snyder, } 
fact, instruct the then Acting Commissioner of Internal Revenue that 
he was to accept that log from the Department ot Ju tice, a t ignore 
the suby ena then to be served on him by this committee? Is tha 
fact ¢ 

Mr. Foury. It is not a fact, so far as I can remember, Mr. Tobin. 

Mr. Tourn. And was not a press release prepared, drafted for the 


ment to be vi 


use of the Acting Commissioner in an annou ad 
that the log had been turned over to Mr. Oliphant by the Comm 
sioner of Internal Revenue? Is that not a fact. 

Mr. Fotry. Well, that may be. I don’t recall. 

Mr. Ti BIN, | think copies of all of the e a ments are in existens 
today, Mr. Foley. 

Mr. Forry. Well, you haven’t shown me them. 

Mr. Topix. Mr. Foley, do you want to testify to this committee 
today that you did not and insofar as you know, Mr. Snyder did not, i1 
struct or advise Acting Commissioner Winkle that the subpena of this 
subcommittee for that log was to be defied or ignored? Do you want 
to have that question read? It is rather long ' 

Mr. Fotry. No, I can remember the question all right. It is rather 
involved. But certainly I didn’t word the order, and I don’t recall 
the Secretary ordering any such action. 

Mr. Byrnes. Are you putting emphasis now on the word “order”? 
Would you answer the same way if we asked you whether you sug- 
gested ? 

Mr. Forry. Well, Mr. Byrnes, advise, suggest, order—they suggest 
different connotations to me. I would want an opportunity to refresh 
my recollection as to that before I would give a direct answer. I do 
give a direct answer that I never ordered anyone to disregard a sub- 
pena of this committee. 

Mr. Byrnes. Let me ask you, then, if you ever suggested to the Act- 
ing Commissioner that he ignore the subpena that was to be served on 
him by this committee relative to the Oliphant log. 

Mr. Forrey. That I don’t recall, but I would like an opportunity to 
refresh my recollection. 
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Mr. Byrnes. eee reason I asked about the suggestion part of it is, 
{ think under the a setup and close relationship of the Bureau 
if Internal a ven the Treasury, that any suggestion from the 
Secretary 01 roe stant Secretary of the Treasury would be likely 


T 
I 
} 


» tre ‘ted i 1] the ime manner as an orcer. 


he 
Mr. Fotey. Well, I would doubt that, Mr. Byrnes, in a matter of this 


pol ce. But I want to be as frank with the committee as I can 
5 , | : ’ } } t hs > 9? ‘le: ’ ree ] 
Y « e asking me a question that I do not have any clear recol- 
ection about. Insofar as ny order 1s concerned, I give you an em- 
swel Whether I participated in the conference, where 
ivvestions were Made, pel ips, that the thing be taken up with the 
Oommiuittee at a later date, that may a I just don’t know. 
\f ' a ‘ . 4 a +] ? 
i i>) iS rou rel mber thre \ re col aera e dise ssions 
FOU O the J i ry at that si shai hailed r and October and 
Novembe1 th res} to getting this log? 


{ 
Mr. Foney. I ce y do, Mr. Byrnes, yes. 
Ir. Byrnes. And the Treasury did as much as they could to make 
t for to vet the loge. no matter what vour reasons micht be? 


\I FOLEY [ 1 nk we went over that pretty tho oughly with the 


[ k Mr. Ly h has been before the committee and 
xplained the Department’s position in that respect many times. 
Mr. Byrnes. But even after those discussions, we had a working 
. rement for the use, and then we found that when the Congress 
the committe is engaged in individual election 
\ ry e agreement we had fell thro wh. 
Mr. Forey. Well, I thought that it didn’t fall through. 
Mr. Byrnes. It fell thro when we wanted to get some informa- 
on with regard to the Universal Pictures case, and as I recall very 
N 5 mse is Involved [ ; 
Mr. | EY. I the ht you a get . Mr. Byrnes. 
Mr. Byrnes. We di -ventually, but it was mo, hard pull, I will 
if 
Mr. | ie ordance with the agreement that had been 
vO? d ; 
Mr. Byrnes. No. ne We got it as a result of finally having to 
ssue a lot of subpenas. That is how we got it. 
Mr. Tort. I believe, Mr. Chairman, we got the extracts which had 
the bureau s ce eee after the log itself had been 
lelive 1 to the committee e Depart ment of Justice 
\f Forry. I thought it was before. but that mav be. 


Mr. Byrnes. So the record might be clear, Mr. Counsel, isn’t it cor- 
rect that we never did get the log from the Treasury, but finally got 


Now. Mr. Folev. vou are willing to say, I take it, that at conferences 
it the top levels in the Treasury Department, at which you and the 
Secretary were present. the suggestion may have been made to sub- 


dinate officials, specifically to officials in the Bureau of Internal 
Revenne, that ere the subcommittee s subpena for the log could go 


io@nored. Are vou willing to go that far? 

Mr. Forry. I don’ recall that: no. 

Chairman Kran. This wi —— 10 months ago, Mr. Foley. 

Mr. Fouey. I know, Mr. Chairman. But a lot of things were hap- 
ening. and a lot of things going on at that time. We were all work- 
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ing, you and ourselves, 15 or more hours a day, and carrying out the 
rccomplishment of the reorganization plan was a monumental task 
that required the full: pplication of all of the available time. Myself, 


4 
I ittends d every s ngle one of those swearing-in ceremonies. I think 
there were 17 of them in all. I participated In every stl ale one of 
them. The work that went into getting the pe ple selected and 


vetting the - e a and that sort of thir g, certainly engaged 
all of t] ie tT) t Ie ld put on it 
Mr. Secaae, Were those swearing-in ceremonies rather complicated 
iifairs ? 
Mr. Forry. Well, I wouldn't sav they were ! irticularly cor pli- 
ed, Mr. Byrnes. I would say that they were the most pleasant part 
of the task. But the work that went into the steps leading up to the 
eremonies was rather arduous, and rather drawn-out; yes. 
. Byrnes. I can understand that. 
Mr. Torin. Mr. Foley, this isn’t the first time I have asked you this 


westion, 18 1t 4 

Mr. Forry. You asked me whether or not I ever ordered Mr. Dunlap 

violate a subpena of th Cr mea. and I said I had not. 

Mr. Torry. Well, my point is, . Foley, that a couple of months 
wo, now, when you came down to our office to give us some informa- 
tion with respect to t] e reorg nizat on plan, that at that meeting I 
wsKked Vou evera] questions concerning tl matter, and I have sent 
for the record so that we can have it, so that this is not exactly a bolt 
out of the blue for vou. I wondered, therefore, if havine been re 
minded of the n tter some months ago, r emory m oht not have 

somewhat refreshed 

Mr. Foury. tt is a bolt out of the blue, so far as this question is 

I You told me you wanted to talk about the Las lee matter 
lay 

Mir. Torin. Iam sure, Mr. Foley, that most people would remember 
waVING irveste | to A ubordit ate oth in| that a congr 1O} al sub- 
wmeha De ie { It is no something you have to do researt 1, on. I} if 


is why I thought perhaps you would remember It. 
Mr. Forney. Well, I say that I did not issue such an order; no. 
Mr. Torin. But vou will acknowledge that suggestions to that 


effect were mad in your presence ¢ 
oer. Well, | would Sa} the matter w is cliscussed, but I don’t 
know what the suggestions were} no. 


Mr. ‘Tonin. Tn nu re fg that discussions to that effect were 
made in your presence and 1 — presence of Secretary Snyder ? 

Mr. FOLry. There were dis ssions between the General ( ‘ounsel 
and Secretary Snyder and Ccnemiahdeis Dunlap, in respect—and 
myself, and others, I assume—in respect of meeting the deadline for 
the inauguration of the Northwest office; yes. 

Mr. Torrn. That is not what I asked you, Mr. Foley. 

Mr. Forry. I am sorry. 

Mr. Torrn. Will you reread the last question, please, Mr. Reporter ? 

(The reporter re: id from his notes as requested. ) 

Mr. Foitry. I acknowledge that the matter of the subpena was 
discussed ; yes. 

Mr. Tortn. Will you acknowledge that the suggestion of defiance 
of the subpena was discussed ? 

Mr. Foxry. It could be; yes. 
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Mr. Torstrn. And who discussed 

Mr. Fo.ry. Well, I can’t be specific about that, either. But I should 
imagine present at any discussion in respect of a subpena of that 
nature would be the Secreta ry and Under mecretary, and the General 
Counsel, the Commissioner ; mse lf, a rhaps members of his staff, 
maybe the Chief Counsel fo1 » Burea at that t me, and others. | 
don’t recall. 

Mr. Tozin. Why would anybody make a suggestion like that, Mr. 
Foley ? , 

Mr. Fortry. As I remember, it was nec iry for us to meet this 


deadline inst phe her as ce in Seattle is concerned. 

Chairman Ky AN. Wa ioment. Mr. Kolev. Now let us get this 
actually to what really hap pened, I think, and se f you do not gree. 
This subpena was issued some time in October, shortly before thi 
Presidential election. In this Universal Pictw formation whicl 
we wanted, there was mention of Secretary Snyder. Isit not true that 
the reason that you d i not 1 { s subpe red was a fear that 
possibly some of the Republicar embers of the committee might get 
hold of t] informati | t ele ! My mem isthat 
the committee, through Mr. K yr, Cave urances at that time that 1f 
the committee did get this information that there would be absolutely 
no use of it—and nobody but the staff would s« and there would be 


no use of it previous to the election 4 

Mr. Torin. We went further than that, Mr. Cha rman. = we 
asked for was an acreement that the matel al be furn hed the 
elect 

Mr. Kine. That isright. I remember that; yes. 

Mr. Torin. All we wanted was the agreement at that time that 
after the election the material would be n - 

Mr. Foiry. I want to be as frank with you as I can, Mr. Chairman. 
[ don’t recall that 

Mr. Kina. That wasn’t the reason ? 

Mr. Forrey. I don’t recall that 

Chairman Kean. In accor ice with th Lore ent that we had 
before, we had always, though sometime pretty siowly, gotten the 


information we asked for, in accordance with the agreement. Sud 
denly, when this Universal Pictures case came up, in which Secretary 
Snyder’s name was ment QO! d, we found a roadapt k Immediately we 
understand that maybe not orders, but suggestions, were made to the 


Commissioner that the subpena be not complied with. 

Mr. Fouey. I don’t recall any such suggestion on my part, Mr. 
Chairman. 

Mr. Tostn. Mr. Foley, wouldn’t you agree that it is a rather shock- 
ing state of affairs when a high Federal official will suggest, if you 
hke, in a conference of this nature, that a subpena from a legitimate, 
legally constituted body, such as this one, be defied ? 

Mr. Foury. Well, Mr. Tobin, there we get into the realm of the 
relationship between the executive branch and the legislative branch, 
and there is a long history of contro ersy. In some instances, in that 
respect. All I can say is that whatever differences there might have 
been at that particular time, the papers ultimately were made avail- 
able in accordance with the procedure had been arrived at with 
Mr. King and the representatives of the committee. Most of those. 
if not all of those negotiations were ae by others than me. I 
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lid not participate directly in any of the talks with the staff in con- 
nection with the Oliphant diary. 

Mr. Torrx. Mr. Foley, surely you don’t want to tell the committee 
hat you had no connection as the Under Secretary of the Treasury 
of the United States, that you had no concern with or connection with 
a matter of such importance as this, a matter in which the Secretary 
was himself concerned ¢ 

Mr. Foriry. It is a matter of general Department concern, I assume 
probably I did participate in perhaps some discussions, looking for- 
vard to the papers that you have reference to. But I was not the 
ead of the Department, and I was not directly concerned in those 


Mr. Tozin. Are you saying, then, that that was Mr. Snyder’s de- 
cision ¢ 

Mr. Fotny. Mr. Snyder can speak for himself, Mr. Tobin. 

Mr. Torin. M 

Mr. Forey. I am telling you that I do not—that I did not direct 
unybody te olate a subpena of this committee. 

Mr. Toprn. You have said that several times, Mr Foley. 

Mr. Foury. That is the fact, so far as I remember it. I don’t know 
what you are trying to get me to say. 

Mr. Torin. I am just trying to get you, Mr. Foley, to relate, if you 
will, what yo do recall now of those conferences at which this matter 


r. Foley is here night now. 


wus discussed, and I have related for your benefit that we know, for 
example, of the existence of press releases which were drafted with 


1 lew to their use after the ¢ nm ioner of Internal Revenue had 


received the log from the Department of Justice and given it over to 
Mr. Oliphant, where, I think. it was hoped it would not be made avail- 
able to the subcommittee. That is what I am trying to find out from 
you. 

~ Mr. Forney. I didn’t draft any such press releases. I don’t recall 
that anv such pre relense were ever ust l. and that is the be st of my 
rer Hactic 1) ’ ; 


Mr. Tortn. We know they were not used, Mr. Foley, but you were 
hown them at the t me they were drafted, were you not ¢ 

Mr. Fouey. It could be. I don’t remember. 

Mr. Tortx. The only thing you remember about this whole con- 
troversy is that vou, vourself, did not direct anybody, in those terms, 
to violate a congressional subpena, is that it? 

Mr. Forry. That is correct, plus the fact that Mr. Dunlap in 
my presence, on the stage of the auditorium at the University of 
Washington in Seattle, told the press that he had not violated any 
subpena of this or any other committee. 

Mr. Torin. I have no further questions, Mr. Chairman. 

Chairman Kran. Any questions, Mr. Sadlak? 

Mr. SapiaKk. No questions. 

Chairman Kran. Are there any other questions? 

Apparently there are no further questions. Thank you, Mr. Foley. 

Is Mr. William Solomon in the room? Mr. Solomon, will you raise 
your right hand? Do you solemnly swear that the testimony you 
shall give before this committee will be the truth, the whole truth, 
and nothing but the truth, so help you God? 

Mr. Sotomon. I do. 
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TESTIMONY OF WILLIAM SOLOMON, NEW YORK CITY, N. Y. 


Chairman maw. Will you give your name and address to the re- 
porter, please ? 

Mr. Sotomon. William Solomon, 275 Central Park West, New 
York. 

Mr. Byrnes. Are you acquainted with the fact that you can have 
counsel with you? 

Mr. Soromon. I have an attorney. 

Mr. Byrnes. Do you want him ? 

Mr. Sotomon. I don’t believe so. 

Mr. Byrnes. Just so you know. 

Mr. Sotomon. I don’t think so; thank you very much. 

Mr. Byrnes. You can call him at any time. 

Chairman Kran. Mr. Tol yin. 

Mr. Tonty. What is your occupation, Mr. Solomon ? 

Mr. Sotomon. Insurance. 

Mr. Torry. You are an insurance broker? 

Mr. Sotomon. Yes. 

Mr. Tostn. Where do you have offices? 

Mr. Sotomon. 70 Pine Street, New York. 

Mr. Torr. Do you know Mr. Welburn S. Mayock ? 

Mr. Sotomon. I do. 

Mr.’ a How long have you known him? 

Mr. mon. I think I met Mr. Mayock the latter part of 1947 
or the be o ee of 1948. 

Mr. Tortn. Where did vou meet him? 

Mr. Soromon. I met him in the office of the American Bowling & 
Billiard Co., at 200 Madison Avenue 

Mr. Torry. Who introduced you to him? 

Mr. Sotomon. Mr. ” irkus, the pre side nt of the 


ompany. 

Mi Torin. Wh at was the oce mn of the meeting? , 

M: Soro Tl eof e had bes aie nsurance for the Amer- 
ican Bowling an nd ther companies connected with them for a great 
numbe vat ¥ irs. Mr. Mayock. I understood, was the attorney for the 


American Bowling and Mr. Markus, and the Mi fi i Body Works. 

Mr. Torin. Did you have some problem in common that you wanted 
to discuss? Was that it? 

Mr. Sotomon. I beg your pardon ? 

Mr. Torry. Did you have some problem in common that you wanted 
to discus s. or was this purely social ? 

Mr LOMON. It was a social call. I met him there a number of 
tim S. 

Mr. Tostry. You just happened to meet him, in other words? 

Mr. Sotomon. That is right. He made his office there when in New 
York, Mr. Mavock did. 

Mr. Tonrn. Did you sub eq ently bi come fi if ndly with Mr. Mavock? 

Mr. Soromon. I did. ; 

Mr. Tosrn. And you used to see him fairly frequently ? 

Mr. Sotomon. Well, és should say occasion: uly. 

Mr. Topin. Both in New York and in Washington ? 

Mr. Sotomon. More so in New York than in Washington. 

Mr. Torry. Where would you see him in New York? 
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Mr. Sotomon. A number of times at the office of the American Bow! 
ing, and sometimes at his hotel. That was most of the time when he 
was connected with, around 1948, when he was connected with the 
Democratic Committee. 

Mr. Torrxn. Where would you see him in Washington? 

Mr. Soromon. At his office, or he would meet me at the hotel and 
we would have lunch or dinner. 

Mr. Torin. What hotel do you customarily stay at? 

Mr. Sotomon. The Washington Hotel. 

Mr. Tortn. In 1948, did you become more friendly with Mr. Mayock ¢ 

Mr. Sotomon. Not more friendly. I wasn’t friendly with him in 
what you might call friendliness. I just met him occasionally. 

Mr. Torry. You saw him rather frequently in the summer of 1948, 
did you not? 

Mr. Sotomon. I don’t think so. 

Mr. Torrn. You saw him, I believe, according to entries in Mr. 
Mayock’s diary, from time to time during the month of August 1948. 
Were they just social meetings, primarily ? 

Mr. Soromon. Mostly social. 

Mr. Tortn. For example, on August 23, you and Mr. Markus met 
with Mr. Mayock, according to the diary, and again on August 26. 

Mr. Soromon. Where? 

Mr. Tortn. Both times in New York. 

Mr. Sotomon. That might be. 

Mr. Tortn. And what would be your business together ? 

Mr. Soromon. I had no business with Mr. Mayock. I had business 
with Mr. Markus. 

Mr. TosBIn. I see. Do vou know Mr. W l] am S. Lasdon ? 

Mr. Soromon. I do. 

Mr. Tosry. How long have you known him ? 

Mr. Soromon. Well, I have known him only slightly. I have known 
his brother better. 

Mr. Tortn. Is that his brother, Milton ¢ 

Mr. Sotomon. That is correct. 

Mr. Torry. How long have you known Milton Lasdon? 

Mr. Soromon. Oh, a great number of years. 

Mr. Torry. And how did you meet him ? 

Mr. Sotomon. He had been a neighbor of mine in the same building 
where I lived. He was a neighbor. He moved away from there, I 
think, about 2 years ago. 

Mr. Torin. The same building where you now live? 

Mr. Sotomon. The same apartment; 275 Central Park West. 

Mr. Tosrn. Were you good friends? 

Mr. Sotomon. Very good. 

Mr. Torrn. You discussed business matters back and forth ? 

Mr. Soromon. Very seldom. We generally played gin and had 
dinner at each other’s home. 

Mr. Tostn. And did Mr. Milton Lasdon ever tell you about their 
tax problem ? : 

Mr. Sotomon. He mentioned to me at one time about some matter 
they had, some tax matter, regarding some foundation, and if I knew 
anybody. 

Mr. Tortn. What did he mean when he said did you know anybody ? 
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Mr. Soromon. Anybody who could handle the matter in Washing- 
ton. I said I didn’t know anybody, but I knew Mr. Markus had an 
attorney who was very prominent, and I said he should be prominent 
because he is counsel for the Democratic National Committee, because 
1 would think the committee would not have put anybody in there as 
ounsel unless they were prominent, and I told him about it. And he 
iid: “Well, the way you tell me, would you make an appointment 
with my brother?” And I id “I would be very glad to.” 

Mr. '] ORIN. ] see. Now, hen Mr. Milton Lasdon asked you did you 
know anybody, what ki di »f person did he indicate he had in mind 4 

Mr. Sotomon. I don’t know gut on a cou ple of occasions, Mr. 
Mayock told me that he was the one who rewrote the tax law, and I 
thought he would be the one for it. 

Mr. Torin. Did you recommend Mr. Mayock’s retention on the 
rround ¢ 
Mr. Soromon. Well. I told him to have a conference with him and 
ee what he cou ld do, to talk to him. It wasn’t a question of recom- 


ot hh tec} ( tax expel 





Mr. Tonrx. Why d mel n Mr. Mayock’s name at all? Be- 
i In technical tax ¢ ype! nce é 
Mr. Sotomon. For the su ple reaso} that he told me at one time that 
was helpful in revising some tax laws, and secon idly, that he was a 
promt { (tol y. Thev called im judge at that time. | 
n't hether he was a judge or not, in ¢ ifort And being 
the De if National Cor ee was enol ak for me to 
» prominent. because | would think no committee would take 
7 | Ol i nt. Ire hi W { | nearad here yester- 
lay. 1 found out he was not even the counsel. 
\ Popirn Did Mr. Milt nl on ind ite »VouU eed ‘wanted 
technical tax experience in Wash ton to 
indle t] natter ? 
Mr. Soromon. He didn’t mention anything: he just asked me if I 
ew anybody 
M fours. Why did you feel that Judge Mayock might be useful 


Mr. Sonomon. Just what I stated before, that he was a very prom- 
ittorney. L fivcured he was. The Democratic National Commit- 


tee made him its counsel. He wrote tax laws. I thought he was the 
| o ‘| im.” 

M Byrnes. The] o wl it ? 

Mr. Soromon. The bie “I am 


Mr. Torin. Yesterday, Mr. Solomon, you had a little different ver- 
— You were asked the y same question. You were asked: “Why 

d you feel that Judge Mayock might be useful to the Lasdons?” 
Lund your answer then was: “On account of being an attorney for the 
Democratic Committee.” 

Mr. Soromon. That is correct. That was one of the reasons why. 

Mr. Torry. Therefore he might be able to handle this matter in 
Washington ? 

Mi 908 son. That was one of the reasons, that is correct. 

Mr. Torry. Had Mr. Milton Lasdon indicated that is what he had 
mmm #- ? 

Mr. Sotomon. No: he didn’t indicate anything. All he said to me 
was “I would like my brother Bill to meet him.” 
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Mr. Tortx. What did you tell Milton Lasdon about Judge May ock ? 

Mr. SoOLOM IN. What I am telling you, that he Was cou se] to the 
Democratic National Committee, and the committee wouldn’t appoint 
anybody or have them as their attorney, unless they were very prom- 
inent. 

Secondly, that he had revised some of the tax laws, that he was a 
judge in California. 

Mr. Tortryw. And thereafter, did you arrange with Judge Mayock 
to come to New York and meet the Lasdons? 

Mr. Soromon. I don’t know how it was done, to be very frank with 
you, whether I met him in New York or made arrangements to meet 
him in New York. I really don’t remember. 

Mr. Torry. Well, Mr. M: ayvoc *k had this to sav on that su bie Mr. 
Solomon. He said that you had come to him and told him th te re 
was this man Lasdon who had a tax problem and wanted to get a rul 
ing, and that you were sure that he would be willing to pay a aa tan 
tial sum of money if he could get the ruling. 

Mr. Soromon. Mr. Mayock said a lot of things yesterday that I 
heard that were untrue and scandalous. } 

Mr. Topry. I will give you an opportunity to deny each of those, 
Mr. Solomon. 

He said, for example, that a fee of $100,000 was mentioned the 
first time. 

Mr. Sotomon. Never mentioned a fee, never spoke about a fee, an 
never even diseussed It. 

Mr. Tortn. He also said that vou arranged this meeting be ‘tween 
Mr. William Lasdon and Mr. Mayock in the office of your client, Mr 
Markus. 

Mr. Sotomon. It might have been there, I am not quite sure where 
it was. It might have been there or at a hotel. I am not sure. but I 
made ita polnt——— 

Mr. Tonrn. You will agree that you were instrumental in bring 
ing—— 

Mr. Sotomon. I am nota steerer: I made the appointment. 

Mr. Tosrn. And then did you stay while this conversation took 
place ¢ 

Mr. Soromon. Beg your pardon ¢ 

Mr.Torin. Did you stay in the room ? 

Mr. Sotomon. I did not. I just introduced them. I had to go about 
my business. I said: Here, whatever you do is all right. Just sit 
down and discuss your matters. 

Mr. Toprn. You had no idea about what they were going to discuss 
with each other ? 

Mr. Sotomon. All I heard was about a tax matter for the founda 
tion. That is what I was told by Milton Lasdon. 

Mr. Topix. Did Judge Maycock ever mention to you his need to 
raise $380,000 4 

Mr. Sotomon. Never did. 

Mr. Topix. At no time? 

Mr. Sotomon. No time. 

Mr. Torsrn. And this hundred-thousand-dollar conversation never 
took place? 

Mr. Sotomon. It is just something out of his own mind. 
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Mr. ” yin. And you never came to him and said would he, Mayock, 
mind if a little more money was raised from the Lasdons than $ 30,000 ¢ 
Mr. Sotomon. That is a lot of money. Nobody ever mentioned any 


money to him, in my presence. 
Mr. Torin. Did you ever go to Mayock and suggest a split between 


Mayock and yourself 


Mr. Socomon. That isan untruth. That is a deliberate lie. 

Mr. Torr. Let me put ees mn first, please, Mr. Solomon. Did 
you ever go to Mayock with the suggestion that you and he, or you 
and he and any other person or persons should divide among your- 
selve ny excess over p5U,VUU ¢ 

Mr. Soromon. Never spoke money at all. 


Mr. Tosrn. Never spoke about money at all? 
Mr. Sotomon. Never spoke about money at all. 
Mr. ‘Torin. When did you first learn that Mr. Mayock had been 


succes ful and had ol al tiie 
Mr. Sotomon. Well, it might have been a number of months after- 
vards that I met—or : onth afterwards, or maybe 2 weeks—when 


I met Milton. He said “That matter was taken care of.” I said 
“Tine.” 

Mr. Tosrn. That was the first you had heard about it? 

Mr. Sotomon. That is right. 

Mr. Toptrn. And you were not in—— 

Mr. Sotomon. I think he mentioned it to me while up at his house 
having dinner or play ne cards. 

Mr. Tourn. I see. And you were not in Mr. Markus’ office when 
Mr L sdon Came 1n Wllth-— 

Mr. Sotomon. I was not. 

Mr. Toxin. Will you let me finish the question. You were not in 
Mr. Markus’ office when Mr. Lasdon came in with $65,000 ? 

Mr. Sotomon. I w not. 

J 


Mr. OBIN. You wel not ¢ 

Mr. Sotomon. Neve 

Mr. ‘Tosry. And you were not in Mr. Markus’ office thereafter when 
Jude > Mayor k counted the 65,000 ¢ 

Mr. Sotomon. Certainly not. 


Mr. Torin. And he didn’t give you $17,500? 

Mr. Soromon. He did not. 

Mr. 'Tontn. Or $8,700 / 

Mr. Sotomon. He did not. 

Mr. TOBIN. QO) S8.7 )¢ 

Mr. Sotomon. No, sir. 

Mr. Vortn. Did he ever give you any money during 1948? 

Mr. Sotomon. He did. : , 

Mr. Torin. How much money? 

Mr. Soromon. $500. ; 

Mr. Torin. In currency ? 

Mr. Sotomon. What? 

Mr. Tonrtn. In currency ? 

Mr. Sotomon. Yes. 

Mr. Toptn. And what did you do with that? 

ag sean: He came to me one day, I was having lunch with 
him, or I think it was at the headquarte rs, and he said, “Will you make 
ut a check to me for $500?” And I said, “Yes.” “Where do you 
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want the check made out to?” And he said, “The National Democratic 
Committee.” 

I didn’t know what it was all about. and he gave me $500. If it 
was a contribution, I didn’t know it. 1 didn’t know what it was 
all about. 

Chairman Kran. Your check was made out to him, not to the Demo- 
eratie National Committee ? 

Mr. Sotomon. I made it out to the Democratic National Committee. 

Chairman Kran. The committee? 

Mr. Sotomon. I did. 

Mr. Tontn. Do you have that check? 

Mr. Sotomon. I have. I told it to Mr. Hindman yesterday. Was 
t yesterday or the day before? Yesterday. I said any time you want 
It, I will produce it. 

Mr. Torry. Did he ask you yesterday if you would produce it ? 

Mr. Sotomon. No, sir. I said any papers you want I will be very 
happy to produce. If you want all my books, you can have them. 

Mr. Tonty. Will you produce for us at your early convenience, Mr. 
Solomon, the check which you now have ? 

Mr. Soromon. Should I mail vou the check or photostat , 

Mr. Tosrn. A photostat will be satisfactory. 

Mr. “oromon. Okay. 

Mr. Tontn. What is the date of the check, do you remember that ? 

Mr. Souomon. I think it was November 19; October 19. 

Mr. Topin. 1948? 

Mr. Soromon. That is correct. The reason why I am giving you 

e date is because I looked at my stubs. : 


Mr. Torin. And Mr. Mayock gave you no other sums in cash ? 
Mr. Soromon. Never gave me a nickel ora penny outside of that. 
Mr. Tortx. And any testimony that you arranged with him to divide 
part of this money that he got from the Lasdons is false ? 
Mr. Soromon. It is a deliberate falsehood and a scandalous false- 
hood. and I will take care of it myself. 
Mr. Torty. Would you read that last answer, please ? 
Record read.) 
Mr. Kine. What do you mean by that, Mr. Solomon, you will take 
roa of if , 
Mr. Soromon. There are courts for that. 


Mr. Torin. Do you know Mr. Henry W. Grunewald? 


Mir SOLOMON | do. 


1 


Mr. Torin. How long have you known him ? 
Mr. Soromon. Over 30 years. 
Mr. Torin. How did you meet Mr. Grunewald ? 


Mr. Soromon. I met Mr. Grunewald about 1922, through an at- 
torney. I didn’t see him from 1922 until 1949. 

Mr. Torrn. How did you happen to meet him in 1949? 

Mr. Soromon. I met him on the day of the inauguration, or a day 
before the inauguration. 

Mr. Tortn. To which you had been invited by Judge Mayock, right ? 

Mr. Soromon. That iscorrect. I met him onthe street. 

Mr. Torin. And did you go to his suite at the Washington Hotel? 

Mr. Soromon. Iwasthere. I wasthere for about 5 minutes. 

Mr. Tonrn. Were you there on any subsequent occasions? 

Mr. Soromon. I was there a number of times. 
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Mr. Tosnrxn. What business—— 

Mr. Sortomon. Every time I came to Washington, I would call 
him up. 

Mr. Topix. Why would vou do that? 

Mir. Sotomon. Well, I came to Washineton a nun ber of times. I 
liked his company. He was a good host. He had an open bar. 

Mr. Tortn. But vou had no business relationships with him ? 

Mr. Soromon. No, sir; never had any financial transactions wit! 
Mr. Grunewald. 

Mr. Tosrx. Did you ever refer any business to him ¢ 

Mr. Sotomon. I dis da matter with him, but nothing cam 
of a 

Mr. Torry. What was that matter? 

Mr. Sotomon. It wa ome matter where a party wanted an exten- 

on of time to pay. 

Mr. Torry. That was a tax matter, right 

Mr. Soromon. No: they owed taxe I don’t know. It is a tax 


matter. They owed tax and thev wanted an extension of time and 
he said he couldn't do anv y. I believe it is one of those things 
that he didn’t want to do it for m I was just a friend. 

Chairman Kran. \W vy did you th Ik Mr. Grunge wald could do any 
thing about taxes? 

Mr POLOMON. Wi ll. Ihe k i@ \ eve vi ody 1h) Wash neton, so | 
tho iy t mayb he coul 1 be I Ipf : 

Chairman Kran. You didn’t kno oO! nv other eases that he had 
had anything to do with taxes; he didn’t tell you that he was able to 
handle tax cases ¢ 

Mr. Soromon. Well, I thought he knew everybody here; when I 
went up to the suite at the Washington on the day of the inau 
Vuration I met a lot of people there I eryvbody was a Senator o1 
Congressman: I don't Kk OVW who they were, 

Chairman Kran. Who were some of them / 

iF SOLOMON | ey illed tnem menator al d Conger nal but 
I do t k ow any of their names. 

Chairman Kran. You can’t remember who any of them were? 


Mr. Soromon. I couldn’t give you their names, but everybody there 


was either a judge, a senator, or a Congressman. 


Mr. KING. Yo are not the one that nade the remark that he knew 
everybody in Washi on but this committee and now he knows us? 

Mr. Sotomon. What was that, Congressman ? 

Mr. Kine. Somebody reported a friend of Mr. Grunewald’s to 


1 4] 1 l YX’ ‘a ° 
have said that he has know everybody ih Washington but this con 





mittee and now he know l 

Mir. Sotomon. I read that in the paper. 

Mr. Byrnes. Did he do anything about this tax matter for you? 
Mr. Soromon. Nothing. Well, I don’t believe I was a financial 
it 


ci ° 
Mr. Byrnes. Excuse me ? 

Mr. SOLOMON, I said it wasn’t financial, SO he couldn't do anything. 
It was just a favor—to get an extension of time. . 

Mr. Byrnes. In other words, he left the impression that he wanted 
you to pay—— 

Mr. Soromon. I want this committee to know that when vou are 
in the insurance business you have a lot of people coming to you and 
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asking a lot of things. Ninety-nine peop! e who I might ask favors 
for are chents. Phat = the onl Way VO keep uy vo l clientele 

Mr. Byrnes. But he just brushed your request over: is that it 4 

Mr. Sotomon. Beg your pardon ¢ 

Mr. Byrnes. When you asked him to help you with the tax case 
he brushed you olf ? 

Mr. Sonomon. He brushed me off. 

Mr. Byrnes. Did he suggest maybe if you had some money he } 
be able to take care of it? 

Mr. SoLtomMon, No, he did not: no. Every time I came there he 
snid “Have a drink,” or the bar would be open. He was a good host 
and one that you ilk W) ©) you are 1 Washinegtol I believe, i 
you are a stranger and vou come down here—and I have been dow 
he re a numbe 1 ot times: | ul sed to come dow h h ‘re quite often: I I 
business down here, not 1 rance business, but I am the executor of a 
certain estate in New York, and two of the heirs live in Washingto1 
I had a number of papers signed down here, and I would come down 
So L was down here for about 5 minutes to do that work; and, laying 
around for the rest of the dav. where would you go! 

Mr. Byrnes. After you first introduced Mr. Mayock to Mr. Willian 
Lasdon, were you present during that conference that they had ¢ 

Mi * SOLOMON. No: | introdt ( ‘ec them, al a | thi nik I must “AV one 
to the other part of the oflice, because I don’t know the first thing 
about what the matter was. 

Mr. Byrnes. You did not hear —_ discuss arrangements ¢ 

Mr. Sotomon. No. The America 1 Bowling ollice was a very large 
floor. It was about 200 by 300, cai the ‘re were a lot of offices. Judg 
Mavyock used to make one of them his office. So, natur: ally,: if they are 
voing to talk about a matter, I am not going to butt in, and I walked 
out. 

Mr. Byrnes. You did not stay for any of their conference ? 

Mr. Sonomon. No: I did not. 

Mr. Byrnes. You did not hear them discuss what Mr. Mayock 
might do? 

Mr. Soromon. All Mr. Milton Lasdon told me was something about 
«2 foundation. 

Mr. BYRNES. After this conference, did Mr. William Lasdon eve! 
talk to you again about what arrangements he was making with 
Mr. Mayock ? 

Mr. Soromon. Didn't talk to him after that. He did everything 
himself. 

Mr. Byrnes. Did you ever talk with Mr. Mayock about what kind 
of an arrangement he made with Mr. Lasdon ? 

Mr. Sotomon. I never asked him about it, because I thought he was 
voing to be one of the biggest men in Washington. He told me he 
was going to be the next chairman of the Democratic National Com 
mittee. He was taking MeGrath’s place. 

Mr. Kine. He told us he had quite an imagination, too. 

Mr. Sotomon. He told me that, and he showed me how many offices 
he was going to have in the Hotel Mayflower. So I thought it would 
be a nice gesture; I was very happy that I recommended something 
where he could make some money. 
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Mr. Byrnes. Did he tell you how much he was going to make at any 
time ¢ 

Mr. Soromon. I never asked him—well, I don’t know, he always 
quoted the Bible to me. and I] forgot all about it. 

Mr. Byrnes. Did you ever suggest to him, when you first told him 
ibout Mr. Lasdon and the fact that Mr. Lasdon had a problem, that 
e might be able to get a pretty good fee out of Mr. Lasdon? 

Mr. Soromon. J just introduced them. What they did, I don’t 
know. And th ly thing I know about it is what I read in the paper. 

Mr. iene. W hen you talked to Mr. Mayock, you had to tell him 
something to encourage him to come with you to meet Mr. Lasdon, 
did you ne 

Mr. Sotomon. All I did was introduce him to Mr. Lasdon. 

Mr. Byrnes. How did you get him to come up and meet Mr. 
Lasdon? What did you tell him? 

Mr. Sonomon. I had Mil ton call his brother, Bill, after he spoke to 
him and told him, and I think I met him either at my house and we 


ijrove down w 


+ 6 


ven Mr. aan i was in town—I don’t know the dates. 
Mr. Byrnes. Didn’t you call Mr. Mayock ahead of time or find out 
where Mr. Mayock was, and say I am going to bring a man? 
Mr. Sotomon. I would find out from Markus when he was coming 
into town: Mr. Markus would tell me , 
Mr. Byrnes. Did you not contact Mr. Mayock and say I am going 


} 
i 


to bi ventieman down to see you ¢ 


ra 
Mr. Sotomon. I might have made a date for him, and called Lasdon 


‘ 


ne 


up and told him to meet me. 

Mr. Byrnes. When you talked to him at this time, and made the 
ippointment for the following day 
Mr. Sotomon. It might be a day or two. 

Mr. Byrnes. What did you tell Mr. Mayock? 
Mr. Sotomon. I told him this gentleman had a tax matter regard- 
rsome foundation. That is when he told me about writing the tax 





laws, and I don’t know what else he wrote. 
Mr. Byrnes. Did you tell him anything about what kind of a fee 


might be reasonable in the case ? 

Mr. Soromon. Never discussed any money. 

Mr. Byrnes. Did you not tell him that Mr. Lasdon was a pretty 
wealthy man 4 

Mr. Sotomon. I didn’t say anything to him about that, because after 

t. Milton said to me “I don’t think he could do it.” So I forgot all 

about it. 

Mr. Byrnes. But I mean, did you not tell Mr. Mayock anything 
ibout Mr. Lasdon, that he was a wealthy man or anything? 

Mr. Sotomon. He knew all about it. He must have talked to him 
‘to find out all about it. If he is talking about a foundation, 


imsel f { 
there must be wealth there, or something. 
Mr. Byrnes. Your testimony is that you really had nothing to do 


with this whole affair / 

Mr. Sotomon. Positively not. I was looking to get insurance busi- 
ness, which I always do, and that is all. 

Mr. Byrnes. You did not have anything to do with it before Mr. 
Mayock got the case, except to introduce Mr. Mayock to Mr. Lasdon ? 


Mr. Soromon. That is correct. 
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Mr. Byrnes. And you had no contacts with the case afterward? 

Mr. Sotomon. That is correct. 

Mr. Byrnes. Or any money that was made on the case? 

Mr. Sotomon. That is right, 

Mr. Byrnes. And you have never received any money under any 
eircumstances from Mr. Mayock except the $500 vou received and 
gave him a check in return 4 

Mr. Sotomon. That is correct, and 
one of those thing ive me a check. 

Mr. Byrnes. But you have never received any money from Mr. 
Mayor k that you could keep without YLVINng omething in return, 
such as this check ? 

Mr. POLOMON, That is right. I would call that $500 an exchat ve, 

Mr. Byrnes. And that is the only | ncial transaction you have 
ever had with him? 

Mr. Sotomon. That is right. 

Mr. Byrnes. And you would deny, categorically, then, the state- 
ments of Mr. Mayo k that he gave you money ona split fee ¢ 

Mr. Sotomon. I most emphatically do. 

Mr. Byrnes. And you deny that he and you discussed the fee that 
was to be } aid by Mr. Lasdon ? 

Mr. Sotomon. Never did. Gee, I don’t know iny lawyer that 
would discuss a fee with any layman. 

Mr. Byrnes. Did he ever discuss with you the need of getting $30,- 
000 for the Democratic National Committe: 

Mr. Sotomon. No, sir. 

Mr. Byrnes. Did he ever discuss with you his need of cettin ry any 
money for the Democratic National Committee ? 

Mr. SOLOMON. No, sir. 

Mr. Byrnes. Did you know at that time that he was soliciting 
funds for the Democratic National Committee? 

Mr. Sotomon. I wasn’t interested. 

Mr. Byrnes. | Say did he ever tell you that he was? 

Mr. Sotomon. No, sir. 

Mr. Byrnes. That is all. 

Chairman Kran. And vol tated that you did not know anythi & 
about this $15,000 loan to Mr. Markus, is that it ? 

Mr. Sotomon. rd about it last 


iat was not voluntary. It was 





‘Oo 


! Ont. 
Chairman Ky \N Be fore that vou di 1 not ] LOW anvthir oO abo it it ? 
Mr. Sotomon. No, sir Last meht he lling me. I said, “Did 
you borrow money from him?” and he said, “ Yes; he gave me $15,000.” 


Mr. Markus has been a very, very vood client of our office, and 

> ; ] } f 
even went after him. He owes us about $5,000, and I went aft 
him for it. 

Mr. Sapuak. Did he pay vou some of that $15,000 ? 

Mr. Sotomon. He quite a ‘ha rad it 

Mr. Sapiax. I mean this, Mr. Solomor \t the time or following 
the time that we are talking about, the $15,000 loan that Mr. Markus 
had made from Judge Mayock, or Judge Mayock gave the loan to 
Mr. Mark 1S, did you receive some of that money 1n payment for 


Mr. Sotomon. No, sir; not one penny. 








Mr. SoLo 
Al uw" 4 
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When 4 rave Mr. Mavock the $500 check as a contri 


‘still needed to make his quota ? 


h LAK. Did he ey < you to get some of your friends— 
Mr. Soromon. I don't k 
\] MPADLAK, Wait at ( Let me isk the que tion, Did he ever 
Orly me « rr e vou id a number of clients 
mee a 
MON I rim te niunber of peop le. If he 
f nm. 4 { i said to Mr. Hindman, if he would 
I m kne 
M PAL | { i for the specific purpose of 
m ke exchange 1 Leck ¢ Did you introd uce them for t 
: . ) 
NM No: ul e would meet at some restau- 
rant ~ of the restaurants in New York 
I lik I liked t lve very mu but I was really surprised. 
| k he has ¢ Hien [ think there is something wrong 
ss 
Mr. Byrnes. Did refer any other chents or any other 
| ir. M < 
Mr. S MON No. Phe only tl e I want to vO on record, 
( f from ¢ re Mavor ibout 2 or 38 months ago to sion a 
) hic ie Miffl ire B ay Works and the American 
bB © Billia ( e nre creditors of them, and he wanted us 
t« {« {liane Harrisburg, Pa., to stop some 


‘ 

\7 

Vi 

Mr. So 

\I 1 

Mr.S 
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Mr.S 
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Nit Som 
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Mr. Tort 


anee busine 


do it mw | oke to Mr. Markus. I said, “If you 
e | 0 t to do it, I will do it.” Then I came to 
L srong the paper. Because I never sued anybody 


tN. Did you ever get any money from Mr. Markus in 1948 ? 


MON. The firm did. For insurance premiums. 


IN. Just Insurance premiums 


m™moON. No, sir; everything is by check. 
nin. Did you ever get any insurance business from the 


MON. They made a promise to me to give it to me. 


in. When was this? 
MON. In 1948 or 1949, and then I understand Mr. Lasdon’s 


married to some woman who was in the insurance busi- 
hey both went into it. And he said, “You will have to 


nN. In fact, Mr. Solomon, you were promised this insur 


ssn 48. were vou not é 


Mr. Sotomon. What? 


‘ 
Mir. Tor 
\l) SOT ( 


Mer. Tort 
AVE ~) 


wn. You were promised this insurance business in 1948 ? 
MI »; it was around 1949. 

N. Why did you say 1948 at first ? 

mon. Around 1949. I don’t know the exact date. 
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Mr. Tonrx. Was that promise made to you— 

Mr. Sotomon. Mr. Tob n, I don't keep any diary. 

Mr. Torin. Was that promise made to you 1n connection with your 
wing introduced Mr. Mayock to Mr. Lasdon ¢ 

Mr. Sotomon. No; not at that time. 


Mr. ‘Tosin. Are you sure you heard all of my question, Mr. Solomon ? 
Mr. SoLoMon Yes: if that was the inducem G 
\ 


Mr. Tosrn. Why were they going to give you this insurance busi- 
ness ¢ 

Mr. Sotomon. They didn’t say they were going to give it to me. 
He said I would like to give you some bi ‘ss, but L can’t on account 
f my dad’s marrying a woman In the insurance business. 

Mr. Tourn. W Ly would they Want to olive you some insurance busl- 
Ness ¢ 

Mr. Soromon. I don’t know. Like they all do. 

Mr. Torin. You and Milton Lasdon are good friends $ 

Mr. Sotomon. Thatisright. Westill are 

Mr. Torry. His brother William told me that you and Milton were 
barely acquainted hardly knew each other. 

Mr. SoLtomon. He did say that ? 

Mr. Losin. Yes. 

Ir. Soromon. Barely acquainted ? 


Mr. Torntn. Yes. 


Mr. Sotomon. He is mistaken. He 1 ry much mistakes 

Mr. Toprn. I see. 

Mr. Soromon. You do not go to a man’ use and not be good 
friends and partake of his food, and then he come to your house and 
lo the same thine, when vou are barelv acquainted. 

Mr. Torin. I am sure vou don’t. I am just trying to reconcile all 
of this. You never had any business relations with Mr. Henry Grune- 
wald? ; 


Mr. Sotomon. No, sir. With who? 

Mr. Torry. Henry Grunewald. 

Mr. Sotomon. No, sir. 

Mr. Tosin. Even though you called him up whenever | came to 
Washington ? 

Mr. SOLOMON. No, sir. 

Mr. Torin. He introduced you to Mr. Larson. did he not ? 

Mr. Soromon. He didn’t introduce me to Mr. Larson. I met him at 
some affair. I don’t know who introduced me to him. I went to 
the Inauguration Ball, and I met a lot of people there. I don’t know. 
I went to both balls. I went to that dinner of the Truman-Barkley 
Club, which was given by Judge Mayoc! 

Mr. Tosin. That was in early 1949, right? 

Mr. Soromon. I don’t know the date. lL really don’t know the date. 
It was some time before, I think, the inauguration; a day or two before. 

Mr. Kina. Did you go to the last one, the last Inauguration Ball? 

Mr. SOLOMON. I did. | wis here In Wash noeton. Yes, sir. and | 
used to be a neighbor of Congressman Kean down in Deal. I have 
been down there—I haven't been down there in the last number of 
years, but I have been down there for about thirty-odd years. 

Mr. Kina. The last one was not so good. ‘They tell me you could 
not get into the place. 

Mr. Soromon. It was very good. It was quite crowded. 
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Mr. Torin. No further q tions, Mr. Chairman. 

Will you get us that check, Mr. Solomon ? 

Mr. Soromon. Bee your pardon ? 

Mr. Tonrn. W you give us a photostat of that check ? 

Mr. Sotomon. I will; I be very happy to. 

Chairman Kran. Mr. Solomon, this testimony of yours and Mr 
Markus, and Mr. 

Mr. Sotomon. I didn’t hear Mr. Markus’ testimony. 

( rman Kran. No: | say the testimony of you and Mr. 
Markus, in connection with that of Mr. Mayock, is pretty disturbing 
because somebody is guilty of two crimes: One is the crime of per- 
jury, and another is the c1 of underpaying their income tax, be 
if your story is true, Mr. Mayock has underpaid his income tax. 
r. Mayock’s ston true, both you and Mr. Markus underpaid 


thy e tax, i very se} matter 

Mr. Sotomon. Will me say this, Congressman Kean. It it 

nee t matt ppened from what I can gather. You 
could have anybody up on my books, and you will look over 
and if you can find 1 penny that is not legitimate, then the committee 
( it tive wa 
KX Y omm la rit 

{ M Well, to vou people, but he never gave m« 
al ° 

( r an KEAN. A ! t ts were made under oath. 

Mr. Sortomon. I ] ake the statement. I was going t 

I tho I ( 3 

Chairn Ky ll, Mr. Solon 

Mr. W \ y 

Do vou solemnly sweat Nv vou are about to give will bi 


the truth, the whole truth. and nothing but the truth. so help you 


TESTIMONY OF JUSTIN F. WINKLE, ASSISTANT COMMISSIONER OF 
NTERNAL REVENUE (OPERATIONS) 


Mr. Tosrn. Will you gis your occupation, please ? 

Mr. Winkie. I am Assistant Commissioner of Internal Revenue, 
in charge of operation 

Mr. Torrn. How long have you held that position, sir? 

Mr. WINKLE. I have held that position since August 1. 1952. 

Mr. Torin. And previous to that time, you had been Assistant— 

Mr. Winkie. Previous to that time I was Assistant Commissioner, 
when there were only two Assistant Commissioners, and had held that 
position since Septemb r 18. as I recall, 1951. 

Mr. Torry. Prior to that time you had been assistant head of the 
management staff of the Bureau ? 

Mr. Winkie. That is correct. 

Mr. Torry. And you have been employed in the internal-revenue 
service for many years; is that right? 

Mr. WINKLE. Since—I have been in the Government service since 
1927. and in the revenue service since 1934. 
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Mr. Torin. Since the creation of this subcommittee, you have acted 
as the Bureau’s liaison and the gener: al person to whom we have 
always gone with the Bureau-committee relationship; is that right? 

Mr. Winxkte. That is correct. 

Mr. Tonrxn. Mr. Winkle, the subcommittee—— 

Mr. Kina. I would like to add this to that point, Mr. Tobin. I 
can’t conceive of a better relationship that this committee could have 
had with any man in his official capacity, which we have enjoyed in 
this long, arduous period, than we have had with Mr. Winkle 

Mr. Winkxe. Thank you, sir. 

Mr. Torin. I would like to join in that, too. 

Mr. Winkle, the subcommittee has been inquiring today into the 
circumstances surrounding the various attempts by the subcommittee, 
first to obtain extracts from and finally to obtain the entire Oliphant 
log, and we have had specific reference in the course of these discus- 
sions to the request m: ade by the subcommittee on September 18, 1952, 
for extracts from the log relating to the Universal Pictures case, and 
to the developments which occurred subsequently; specifically, also, 
the subcommittee has been discussing the subpena which was served 
on you as Acting Commissioner in October of 1952. Do you recall 
that ? 

Mr. Wrinkte. I do. 

Mr. Tosrn. And do you recall what that subpena called for? 

Mr. Winkie. May I refresh my recollection on that with some 
papers I have before me? 

Mr. Torin. Go right ahead. 

Mr. Winkie. The subpena called for one copy of the following 
All records, affidavits, memorandums, correspondence, and other files 
relating to the duties of E. Riley Campbell, as the representative of 
the Commissioner of Internal Revenue pursuant to instructions from 
him dated July 7, 1952; and all extracts from the so-called Oliphant 
log made pursuant to requests given Mr. Campbell by the subcommit- 
tee or staff and which have not been previously furnished to the sub- 
committee, which are stored in the room in the Bureau of Internal 
Revenue to which you hold the key. 

That subpena was made out in the name of John B. Dunlap, Com 
missioner of Internal Revenue, or John Doe, Acting Commissioner. 
Mr. Dunlap was away at the time the subpena was served, and it was 
served on me as Acting Commissioner. 

Mr. Tostn. When Mr. Dunlap returned, were you advised by him 
that he would assume responsibility for the subpena ? 

Mr. WinkKLE. I was so advised. 

Mr. Tosin. And that advice was also communicated to me, was it 
not ? 

Mr. Winkie. That is correct, sir. 

Mr. Tortn. And thereafter, in accordance with your instructions, 
you looked to Mr. Dunlap for such compliance with the subpena as 
would be made? 

Mr. WinkKLE. That is correct. 

Mr. Tosrn. Was that subpena complied with by Mr. Dunlap ? 

Mr. WinkxE. Not to my knowledge. I would like to correct that. 
My recollection is that the extracts relating to the Universal Pictures 
case were finally, I don’t recall the date, turned over to the sub- 
committee. 
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Mr. Tostn. I believe that was in December of 1952 ¢ 

Mr. WinkKL¥. It may have been. 

ir. Tornry. In any event, Mr. Winkle, do you know why the Com- 
nissioner did not comply with the subpena at the time called for? 

Mr. Winkte. I was not informed at the time why he did not comply 
with it at the time it was called for, other than ~ I do know that 
ne, at that time, was quite active in connection with the reorganiZation 
plan, and, as I recall, he was in and out of the city off and on during 

at period in October and early November. 

Mr. Tosin. Do you recal i ilerence wh ich Mr. Dunlap, you, my 
ussistant, and Thad in Mr. Du lew’ allie with respect to this problem ¢ 

Mr. W NKLE. I cdo recall that there was such a conterence: Ves, SIr. 

Mr. ‘Torin. Now, after this subpena had not been complied with, 
and Mr = in] ip ha l left the ‘itv, the log itself was in the custody of 

ie Department of Justice: was it not? 

Mr Ww: NKLE. That is correct. 

Mr. ‘Tortn. And did you become Acting Commissioner $ 

Mr. Winkxe. I became Acting Commissioner for a period in No- 
vember of 1952, when Mr. Dunlap was out of the « ity for, as I recall, 

period of 10 days or 2 weeks. I may be mistaken on the time. 

Mr. Tosrn. And during that time, were you notified that the Depart- 

ent of Justice proposed to return the log to you as Acting Com- 


Mr. Winkie. Yes, sir. I received a letter from you dated Novem- 
ber 13, 1952, addressed to me my capacity as Acting Commissioner, 
OnOov1! ng us, 

Mr. Tosin. And did that letter also notify you that in the event the 
log was returned to the But iu, and specifically to the Commissioner, 
that the iog WoOl ld be forthwith s ubpenaed by t he subcommittee ? 

Mr. Winkie. The letter, if I might read the pertinent paragraph, 
informed me that: 


rhis letter will serve to inform you that we will in fact have a representative 
f our staff present at the time the log is being redelivered to Mr. Campbell, so 
that our representative may then immediately serve Mr. Campbell with a sub- 
pena ices tecum calling for the production of the log before the subcommittee in 
Wi: i , Tuesday, November 18, 1952, at 10: 30 a. m, 


Mr. Tonin. I take it that Mr. E. Riley Campbell had been desig- 
nated to receive the log on behalf of the Commissioner; is that right ? 

Mr. Winkte. That is correct. 

Mr. Torin. What did you do when you got that letter, Mr. Winkle? 

Mr. WINKLE. My file shows _ when I received that letter on the 
13th, my file shows that on the l4th I transmitted a copy of that letter 
to Mr. Campbell, and also one to Under Secretary Foley. 

Mr. Torry. Did you ask Mr. Foley for instructions ? 

Mr. Winxte. I did not ask Mr. Foley for instructions. I trans- 
mitted the letter under cover of a memorandum, simply stating that 
I was attaching a copy of the letter that you had sent me and that the 
letter confirmed Pea concerning the intentions of the subcom- 
mittee with respect to the so-called Oliphant log which I had commu- 
nicated to the Under Secret: ary over the tele »phone on the 13th, when 
[ rece were: the letter, and also notified him ’ at I had forwarded a copy 
of the letter to Mr. Campbell who was the official custodian of the log. 
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Mr. Torry. And what did you do next, with respect to this problem, 
Mr. Winkle? Did you receive any word from Mr. Foley when he got 
the letter? 

Mr. Winkie. My file shows that on the following day, that is the 
L5th of Novembs r, J attended a conference in the otlice of secretary 
Snyder, at which Mr. Foley ind a number of other officials of the 
Treasury were in attendance. 

Mr. Torin. Who were they, Mr. Winkle ! 

Mr. Wink Le. In addition to Secretary Snyder, Under Secretary 
Foley was there; Mr. Lynch, the General Counsel of the Department; 
Mr. Siler, who at that time was the information officer of the Depart- 
ment: Mr. Carlock, one of the Assistant General Counsel: and later 
toward the close of the conference, Mr. Charles Davis, then Chief 
Counsel for the Bureau, came into the conference 
Mr. Torry. Do you have a memorandum of that conference ? 

Mr. Winkie. I do not have a memorandum of the conference. I di 
ve other papers relating to the conference I prepared Nn mel 


' : oe . 
randum of the conference as such. 


ha 


Mr. Torr. Will you discuss what transpired at the conference and 
describe what papers exist in your file with respect thereto? 
Mr. Winkie. The conference was for the purpose of discussing a 


proposed press re lease that had been prepare i which would announce 


that I. in my cap City us Acting Commissioner of Internal Re nue, 
hy i | ad live red the SO-calie { Oliph tii l¢ 7 to Mr. ( Minh int 

Mr. Torrx. Where was this proposed press release prepared ? 

Mr. Winkie. The p: release, 1 assume, was prepared th 
Treasury. It was presented to me at the outset of the conference or 
during the conference. 

Mr. Tosin. Do you recall who Trive it to you 

Mr. Wink iE. I don’t r | who handed it to me. It may have been 
Mr. Siler, who was the information oflicer. 

Mr. Tortn. And what discussion took place with respect to this 
problem, Mr. Winkle? Were you told, for example, that that was 
what was to be done? 

Mr. Wink te. I was told it was the official position of the Treasury 
Department that the log was the property of Mr. Oliphant, and that 
that being the case, it had been decided that the log, when it was 
returned to the Bureau from the Department of Justice, should be 
turned over to Mr. Oliphant. It was p! inned that I should receive 
the log from whoever in the Department of Justice was to deliver it. 

Chairman Kran. Was the log then under subpena, or had our com 
mittee notified them that there would be a subpena? 

Mr. Torin. The arrangement was that Mr. Charles Murray, who 
was then the Assistant Attorney General in charge of the Criminal 
Division, had agreed with me that the subcommittee would be notified 
before any delivery to the Bureau was made, so that we would have 
opportunity at that time to subpena the Bureau representative who 
took the log; and as soon as that understanding was reached with Mr. 
Murray, I notified Mr. Winkle as Acting Commissioner, of that ar 
rangement and of the subeommittee’s intention to subpena the log from 
whoever took it. 

Chairman Kran. And this proposed action was taken after they had 
information that we had intended to subpena the log? 
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pin. After they had it in writing 
Syrnes. What was the date of this conference / 


V1 
November 15, 1952. 


M I take it that you were asked to consent to this proposal 
ind to issue this press rele ise over your name ¢ 

Mr. Winx e. ‘The proposal was that I should issue the press release 
ragre { mice over mv 1 ime, that is correct, sir. 


And who made that proposal to you ! 
Mr. Winkte. The wat which it wes conveyed to me was when 
the release was handed to me, it spoke for itself. It began by saying 


Acting Co! ) of Inter IX nue Wink! ant need the delivery 
M ! Oliphant of stenographic transcripts of Mr. Oliphant’s telephone 
i » TO! ‘ 
Mr. Tortr~. Who eave vou that, do vou know? Do you think Mr. 
Siler gave it to you? 


Mr. Winkue. I think Mr. Siler handed me the release; yes, sir. 
Mr. Tosry. Did anybody ask you for your reaction $ 
Mr. Winkie. Yes, sir; Secretary Snyder asked me for my reaction, 


i ul he Course f the conversation and discussion that we had 


the release, the othe peo} le who were ft! ere, including Under 


Secretary Foley, Mr. Lynch, participated in the discussion. 
Mr. Tonin. Would it be fair to say that those three gentlemen were 
ry eto persia le vou to agree to this proposed course of action ¢ 


Mr. Winkie. I think that quite clearly an effort was being made 


to persuade me that the release should be issued and that it did have 


the proper legal basis for it, which was one of my principal concerns. 

Mr. J IN. Did vo k Secretary Snyder what vou were supposed 
fo ao th the Hpeom ittee subnena ? 

Mr. WINKLI Dur o Tine course of the conversation I did ask, after 
[ had clearly gotten in my own mind the posture of the logs, that they 
vel ‘ Dep rtme of Justice, and after | had pointed out, as was 
known, that wv d been put on notice by the subcommittee that a 
subper 1 would be issued to whoeve rc. from the Bure Lu. received the 
logs. The question cl i arise as To what would happen if tl e logs 


were received by me and I was immediately handed a subpena by 
fhe ibcommiuttee repre entative, 

The response was that L was not to respond to the subcommittee 
for the reason that it was the legal position of the Department that 
the loos were Mir Qin ant’s property. 

Mr. Tonrx. Did Mr. Snyder say to vou, more or less in these words, 
that you were to act as though you never saw the subcommittee 
subpet if 

Mr. Winxe. I don’t recall Mr. Snyder’s precise words, but it was 
made quite clear to me that I was to ignore, or not to respond to a 
subcommittee subpena if it were handed to me. 

Mr. Torry. And then issue the press release over your own name? 

Mr. Wink xe. Correct, sir. 

Mr. Tortn. What did you do, Mr. Winkle? 

Mr. Wrinktr. I informed the Secretary and the Under Secretary 
ind Mr. Lynch that I was disturbed about the proposal for two rea- 
sons : First because I was not certain as to whether I had legal author- 
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ity to turn the logs over to Mr. Oliphant: and secondly, because I did 

not know what the posture of the logs was in view of the fact that 

they had been unde Tr subpena b »V the oral a j ry in Brookly) , al d h id 
1en been turned over to the De partment of Justice. 

“In short. I was not certain whether the logs were still under grand 
jury process. 

For those reasons, I told the Secretary that I would not be able 
to agree to issuance of the release until I had had an opportunity to 
fo nto the legal and other aspects « {f the entire | oo situation 

Mr. T BIN. And did the meeting th hn at journ ? 

Mr. WINKLE. The meeting dj irned shortly thereafter. » Mr. 


Lynch had informed me that the General C | had pre al an 
opinion which had been sent to the subcommittee sae earher, 
in which the position had been taken that e logs, as a matter of 
law, were the prope rty of Mr. Oliphant. 


I told Mr. Lyn ch that I had not seen that opinion. Mr. Davis also 
indice: ited tl] at he had not checl “| the a thorit es cited in the opinion, 


and the meeting adjourned shortly the reafter with the understanding 
that T would confer with Mr. Davis and go over the enti tuation 
and then later advise the Secretary what my d Sposition wo ld be 


far as agreeing to the issuance of the releass 


Mr. Tortn. And subsequently you conferred with Mr. Davis and 


various other officials in the Bureau on the problem ? 
Mr. WINKLE. The following dav I conferred with Mr. Davi nd 
with Mr. Campbell and with two members of my own staff on the situa- 


tion; that is correct. 

Mr. Topntn. Was that a Saturday? 

Mr. WinkKLE. That, as I recall, was either a Saturday or a Sunday. 

Mr. Torry. And on the Sunday there w . lone conference in your 
office, was there not? 

Mr. WINKLE. There was. 

Mr TOBIN. And which | attended for L time ¢ 

Mr. WINKLE. aoe is correct, sir. And the reason for your attend- 


ance, I might say, and should have menti l earlier, was that during 
the discussion a tha Heceataea oll e, the question arose as to whether 


row subcommittee’s interest lay in securing the logs from the Bureau 

em the Department of « Justice or from Mr. Oliphant, or whether 
it was more a matter of s ring the logs from whoever happened to 
ce them. During the course of the discussion I uggested that it 
would be helpful if you were asked what the position of the subecom- 
mittee on that — was. The Secretary agreed that that was a 
good ide Aa, an d at on » per iod duri oY the conference that follow d the 
next day I called you and asked you whether you would come down 
to discuss that particular question. 

Mr. Toprn. After I had come and gone, you ind the others present 
arrived at a decision; did you not ? 

Mr. Wink tE. That is correct. 

Mr. Torrn. And you prepared a letter from you to the Secretary? 

Mr. Winkie. That is correct. 

Mr. Togrn. Mr. Winkle. I know that letter is rather long. but I 
think it would be helpful if you read it. 








Mr. Torin 
Mr. Wink 
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well. J = 4 letter dated November 16, 1952, 


ly d to Secretary Snyd ind reads as follows: 
] an M 5 I ( ith the understanding reached at 
n ‘ I n vo oft I have conferred with 
Cl f ¢ \\ ns Subcommittee on Administration of 
I e | Chief Coun for the Bureau of Internal 
( I f nts knowl! s the Oliphant Diary 
g f the documents. The Chief Counsel 
! I } f ven nsider on to your letter dated June 26, to 
I \ M s ttee and the views expressed 
l Gene! Counsel of the Treasury Depart- 
M tant, that the d unents are 
I idvised t t the documents were 
] ‘ ( oO e Treasury Department to 
I f New York, in compliance 
d Stat district judge, and still 
\I ¢ not been advised of the 
( f f Federal grand jury 
xumine e premise that the 
( , and to determine my own rights 
I I Int Reven { recei\ the 
| | ( f tl iowing question 

f the Federal rt from the 

| ie Departm of Justice o 
If ‘ I M Oliphant’s personal 
0 t auth ze me to receive them, 

( ! I Revenur ive authority to accept 

Mr. Oliphant 
If p I f Mr. Oliphant, but are 
| | wot I tfully be re- 
I ( Kev r the General 

I ) \ ‘ ‘ I LOcul l were pre 
I ! the Bureat Internal Revenue, 

I l to Mr. Oliphant‘ 
if ! el to the Ways and Means 
\ I 1 Reve Laws serves a subpena 
( their delivery to me, or to 
tl I é Department, would it be your 
it t | I d not be complied with? 
I} ( ( e aud which pending further clari- 
1 ma ! me to car out your proposal that 
Mr. Oliphant 
I s} I th your approval of my sugges- 
I jy e! I Sel W ( ‘ nse of the Ways and Means subcom- 
é het! he was inter I e¢ manner in which possession of the 
I Lire I 1 that his instructions from the sub- 
were to obtain the : i that it was not material whether they 
by the 4 ry Department, the Department of Justice, Mr. 

I nd i lid emphasize, however, that he had been 

d to sery s ( upon any official or employee of 
rv D f ( l the logs might be delivered in order that 
S mittee’s d r the logs be perfected. 

He ed tl delivery of the documents under any circumstances to Mr. 
pha would be aces ible the s ‘ommittee only under ironclad assur- 
es that ‘ will be rrel d rthwith to the subcommittee. 

Ve tru oul 


JUSTIN F. WINKLE, 
Acting Commissioner. 


d you to that letter, Mr. Winkle? 
E. No, sir: 
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Mr. Topix. On the following 


day, did Mr. Lynch advise you that 
in view of these circumstances, the Treasury De parthient would not 
take the log back from the Department of Justice ¢ 

Mr. Wink iE. The following day, there was a conference to dis- 


cuss the situation and the questions that had been raised, and it was 
concluded that in view of the fact that the logs ¢ lently were still 
under grand jury process, that the bureau would not accept return 


of the logs from the Department of Justice. 

Chairman Kran. You said a conierence. Who was at the con- 
ference 

Mr. WinkKLE. The conference, as I recall, was attended by Mr. 
Lynch, Mr. ¢ ampbell, miyselt, Mr. Davis, and later, as 1 recall, we 
adjourned to Under secretary hi ley’ ollice, the contrerence having 


begun In tie Lrenerai Coulsel e, 
Chairman Kran. And Mr. Foley was present then at the later part 
ot the meeting ¢ 


Mr. WINKLE. Lhe later part Ol t] » meeting, my recollection is 
that Mr. Foley was present. 
Mr. Tosrn. So when you would not go along, then the Treasury 


gave up, and 2 days later the jo@ went to ie Subcomunittee Trom 


tne Department ot Justice ¢ 


Mr. Winkwe. I think the record speaks for itself, sir. 

Mr. Tosrn. Those are all the questions I have, Mr. Chairman. 

Mr. Byrnes. Are you acquainted with the procedure by which the 
Department of Justice got the log from the Bureau of Internal 
Revenue ? 

Mr. WinkKtE. No, sir. I have a general understanding of it, but it 
is a second-hand understanding inasmuch as Mr. Campbell, the oflicial 
custodian of the log, would be more familiar with that than I would be. 

Mr. Byrnes. You were not in on any conferences relating to the 
turning over of the log to the Justice Department ¢ 

Mr. Wink LE. No, sir; I was not. 

Mr. Byrnes. That is all. 

Chairman Kran. Mr. Winkle, I want to join in what Mr. King said 
a little while ago about your cooperation Ww th the committee in the 
past. I also want to congratulate you on your memory, which is clear 


and definite on the items which took place, contrary to other witnesses 
who have appeared before us, who seem to have torgotten things that 
happened such a short time ago. ‘Thank you for your testimony. 


Mr. Winkie. Thank you, sir. 

Chairman Kran. Mr. Lynch? Will you raise your right hand. 
Do you solemnly swear the testimony you shall give before this com- 
mittee will be the trut 
so help you God ? 

Mr. Lyneu. I! do. 





1, the whole truth, and nothing but the truth, 


TESTIMONY OF THOMAS J. LYNCH, CHEVY CHASE, MD. 


Mr. Tostn. Mr. Lynch, you were formerly General Counsel of the 
Department of the Treasury, were you not ? 

Mr. Lyncu. Right. 

Mr. Tosin. During what period ¢ 

Mr. Lyncn. Acting General Counsel August 1947 to about June 15, 
1948, and General Counsel until January 20, 1953. 
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Mr | RIN Mr. Lv h we have isked vou to come here to diseuss 
with us the Lasdon matter, but before we do that, I think we might as 
ve p tl S questio1 ot t e Olip! int low. You have had the 

fit of the testimony of the two previous witnesses. Would you 
Mr. Winkle’s testimony was substantially accurate ? 


\] Ly ,CH It S accurate to ny recollection and in addition to that 
I think I could, and would lke t ipplement it a little bit, if 1 may 


Mr. W ib { is that it was a genuine 
co) rl } {f upon thi est onsiderations. for which one is to be 
ed. I part ite those conferences with them, and I 

fresh my recollection as to exact 

dat Saturday and Sunday. I recall being on the telephone, I 
th ons ive with Mr. Wh e, ad I think t] ey told me that Vo 


1 think Mr. Winkl ld confirm this, that my interest was 1 


{ it we tho oht was correct and 
wou not pose upe due conduct. We conferred agan 
on Monday The part ln neern wl ch I t| in| Mr. Winkle might 
have elabo ( there was a particular concern because 
of the pe re of this matter. the logs having been before the grand 





. “la special agent, Mr. Sullivan, 
ho had been assigned to work with the grand jury, and I am quite 


they asked hii to come down so they could get as accurate in 


Chairman Kran. Al thet line. Mr. Lynch, do vou have any ides 


wh he « i] ry sul ¢ | that lou ¢ The members of the orang 

yun uid ev had not for it. had no desire for it or anvthing 

else. $} rd su de} ly- ) i i Wn knov ledve ot { and suddenly the 
| t _ ( { ty? 1 | Ss 

Mr. Lyn Mir. ¢ I have related t] to vou informally 

| il { . that ( fil | now ledge ] ever ha 

of that. and J 1d no intimat n. and ne reason to believe it was volng 


to happen, was when | dvised by somebody in the Bureau of 
Inter il Revent that pel ihad een received, At this point—— 
1) Kran. There was no suggestion that you knew from 


Mr. Lyncu. Absolutel ot, to my knowlede I was surprised 
| mv recollec nm that Mr. Charles Davis is the one who advised 


Mr. Riley Campbell, initially. We 


tried to relate the circumstances fully in a memorandum to this 
om) ee which was d ed to it, and Iam sure that Mr. Campbell 

d Mr. Charles Davis. | I will join them now, believe that memo- 
randum sets fort! h information as pos ible. I would like to 
idd something t | vy. Mr. Chairman, that I pointed out when I 


vdvised by whoever received the subpena in the Bureau. 

nicated with a Mr. Percy, who I believe was an assistant 
United States attor { told him what our position had been as 
to these logs with respect to the subcommittee. I told him that I 
our duty, though recognizing of course what the au- 
thority of a grand jury is, to state the same position to him. I told 


him that our position would be that if he wanted to subpena Mr. Oli 


INTERNAL REVENUE INVESTIGATION 1511 


phant, we would turn them right over to him, and they would be under 
the compulsion of grand jury subpena. 

He communicated with Mr. Oliphant. The result of that was that 
Mr. Oliphant, I believe, through his counsel, Mr. O’Connell, gave a 
written direction to us to turn the logs over to the grand jury on his 
behalf. 

Mr. Tosty. Have you said all you want to say at this point? 

Mr. Lyncu. Well. in finishing that statement having to do with the 
sens and Sunday meetings, I know Mr. Winkle and I, Mr. Riley 

Campbell, Mr. Charles Davis, and I think also Mr. Sullivan in the 
beginning, conferred in my office on Monday about it. I think we all 
shared the conelusion that because of the posture of the logs in the 
grand-jury proceeding, no one in the Bureau—and Mr. Winkle him 
self, apparently, had warrant for this reluctance—and no one else 
in the Bureau should be asked to accept them back. I was asked then, 
when that was reported, I believe subject to check on my recollection, 
I believe that Mr. Charles Davis and I reported that to Secretary 
Snyder. I think the Secret: uy asked that we see whether that was a 
generally held conclusion. Asa matter of fact, I think I met with 
Mr. Graham and Mr. Foley and we were all ready to endorse that 
p! ‘oposal, I do want to say, however, as to perh: aps what appears to be 
the sharpness of my recollection at the prevent time, I do reeall tl 
[ was the one concerned about that on Saturday, Sunday, saad. 
meetings on Monday. 

As far as I know, the first time Mr. Foley and Mr. Graham were 
brought in was when we were asked by the mecretary to see that that 
was the unanimous view. 

Mr. Tornrx. Mr. Lynch, I want to go over all of this with you n 
detail, but I think it vould be helpful for the purpose of clarity if 
we established a couple of things at the outset. You are familiar, 
are you not, with the general nature of the Oliphant log, and the 
fact that it is a detailed and, perhaps the word would be, an intimate 
record of the happenings in Mr. Oliphant’s office during the time h 
was chief counsel. 

Mr. Lyncu. I am generally familiar with it, yes 

Mr. Tosrx. Would: you agree with that deser iption of the log? 

Mr. Lyncu. Would you read it, please? 

(The reporter read from his notes as requested.) 

Mr. Lyncun. I agree it is detailed. 

Mr. Tosrn. And it contains records of his telephone conversations, 
conversations with you, conversations with me, conversations with 
everybody. 

Mr. Lyncu. Correct. 

Mr. Tornrn. And I think, if you have been familiar with the pro- 
ceedings of this committee since we obtained the log, you would agree 
that the log has been useful to the subcommittee in investigating cases 
handled in Mr. Oliphant’s office. 

Mr. Lyncu. I would assume so. 

Mr. Tosrn. And from your own knowledge of the particular prob- 
lem insofar as the log entries respecting the Universal Pictures case 
are concerned, I think you will acknowledge, Mr. Lynch, that the Uni- 
versal Pictures entries are almost entirely conversations between Se« 
retary Snyder and Mr. Oliphant, isn’t that so? 

Mr. Lyncu. I will accept your words on that, sit 
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Mr. Torry. The reason I thought you might be familiar with that 
was that ultimately, as you know, those excerpts were collected and 
furnished to the subcommittee. 

Mr. Lyncu. That is correct. 

Mr. Tontn. And I believe they concern almost exclusively conver- 
sations between Mr. Snyder and Mr. Oliphant. 

Mr. Lyncn. Yes, sir. 

Mr. Tosrn. You will recall, and I will state—you may not recall it— 
n accordance with the rather elaborate procedure which had been 
developed between the subcommittee and the Treasury in July 1952, 
the subcommittee requested, on September 18, 1952, the log entries 
related to the Universal Pictures case, 

Mr. Lynen. I didn’t know that until some time afterward. 

Mr. Topsrn. Well, that was the date on which it was done. At that 
time there were pel qaing pre\ ous requests, one previous request for 


a number of entries, and this request was not complied with. Instead 
we were notified, the day after the fact, that the log had been delivered 
toa grand jury in Brooklyn, N. Y. Ma. Davis came to see me at your 


instructions on Wednesday, I believe the date was on October 15, 
1952—Mr. Davis came to my oflice and advised me that the Oliphant 
log had been handed over to a grand jury in Brooklyn. 

Chairman Kean. Mr. Tobin, in that case, in that matter, was not 
the log asked for by the grand jury after we had asked for the Uni- 
versal Pictures case ¢ 

Mr. Tobin. Yes, SsIr. 

Chairman Kean. That is the reason why the whole matter looks 
like a peculiar coincidence to me. Here we were, asking for this log, 
which happened to mention a very prominent figure in the party in 
power, and the moment that we asked for this, or a very short time 
afterward, immediately for some strange reason contrary to the wishes 
of the grand jury, it was subpenaed to Brooklyn. Of course, you 
cannot put two and two together, but the supposition was that some- 


wly that did not want that log to get into our hands had suggested to 
Mr. Percy in Brooklyn that it be subpenaed. It is a strang coinci- 
dence, if that is not the case 

Mr. Lyncu. Accepting what you say, and I don’t know it to be 
fact I am not questioning the fact, but of my own knowledge I 
don’t know it—that the grand jury did not ask for them, certainly 


there was not any intimation of that in my conversation when I first 
got notice of it, when I called Mr. Percy, and I would say that the 
legree ol mystery about il would be equal with me as itis with you, Mr. 
hairman. Because it was a regular grand jury subpena, it was signed 
y the judge, it was delivered without, as far as anyone I talked to 
who had to do with it, in receiving that, without any advance notice. 

Chairman Kean. And when they got it, they sent it back? 

Mr. Lyncu. I didn’t know that they sent—sent the subpena back ? 
I think not, sir. 

Chairman Kran. No, when they got the diary. 

Mr. Lyncn. That is correct. 

Chairman Kean. They sent it back. It was too hot to handle. 
And the jury did not want to look at it, and they sent it back. 

Mr. Lyncn. We were mystified about that. I don’t know as it is 
proper to disclose things as to grand-jury matters. Let me say this, 
that in that conference we had with Mr. Sullivan, our special agent, 


( 
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when Mr. Winkle was present and Mr. Davis and the others, one of 
the prince ipal purposes was to find out what about this thing. Mr. 
Winkle wanted to sat isfy himself, rightly so, that the log, after being 
subpenaed, was in what you might call a status where it would be 
proper for him to take it back. 

Mr. Tortx. Mr. Lynch, our request for the Universal Picture in- 
dustry was dated September 18. On October Oo. the district judge in 
Brooklyn, at the request of someone in the United States attorney’ 
office, signed a subpena calling for the production of the log. On 
October 10 that sul pena was st rved. That was on Friday. The 
subpena was returnable in Brooklyn the following Tuesday. For 

yme reason which perhaps you can enlighten me on, although you 
n your letter to the court were at some pains to disclose to the court 


the subecommittee’s interest in the log, it never occurred to anybody 

from Friday until Wedne day, the day after the log had been de- 

livered in Brooklyn, to notify the subcommittee that the grand jury 
nterested in it. How do you account for that? 


Mr. Lyxcu. Do you mean the fact that this subcommittee had not 
peen notified 2 

Mr. Toprn. That is right. Why was not this subcommittee notified 
hefore that low was delivered ? : 

Lyncn. I will say that was a grievous omission, and it cer 
tainly should have been. I remember Mr. Davis and I conversed 
bout the thine, and the idea of adv ising the committee qui¢ kly about 
t—I am not suggesting that Mr. Davis lagged in doing that. What 


I am suggesting is we had it in mind and it did come up the next 
day. But why it was that time, all I can say is that I would be 
happier if it had been done more p . we: 

Mr. Tosrn. Didn’t you instruct Davis that he was not to in- 


form me that this log had been aden 

Mr. Lyncu. I don’t believe so, sir. I have no recollection of any- 
thine lke that. 

Mr. Tosrn. Would you deny that? 

Mr. Lynen. I just have no recollection about it, sir. 

Mr. Torry. You don’t want to deny that you instructed Mr. Davis 
not to inform the subcommittee that the log was to go to Brooklyn 
until after the event ? 

Mr. Lynen. I don’t remember anything like that, sit 

Mr. Tortn. On the day that Mr. Davis advised us that the log 
was then in Brooklyn and had been for 24 hours, we made inquiries 
in Brooklyn and ascertained that the foreman of the grand jury 
neither knew of the existence of the log nor of the subpena nor had he 
asked that it be done. After we had contacted the Departme nt of 
Justice, they conferred with the United States attorney and 3 days 
later the log was brought back to W: ashington and ultims itely turned 
over to us. 

_ Mr. Lynch, you heard Mr. Winkle testify as to this conference in 

ecretary Snyder's office. Do you know who drafted this press re- 
aa to which reference was made? 

Mr. Lyneu. I am not certain, sir. It may be that I drafted it. 

Mr. Tortn. On whose instruction—— 

Mr. Lyncn. I don’t know. 

Mr. Tosrn. On whose instructions would you have drafted it? 
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Mr. Lyncu. Well, there is an “if” in that; that is, if I did. Iam 
not certain. Perhaps you know: if you do I would be delighted if 
you would advise me now. 

Mr. Toprn. I don’t, I assure you. 

Mr. Lyncu. I would be delighted if you would advise me. I think 
that came as a result of a discussion with the Secretary, and who 
else I don’t know, as to what the attitude of the Department would 
be. Let me go back a step; may I? 

Mr. Tosrn. Surely. 

Mr. Lay NCH, Perhaps you can help me with dates. Do you recall, 
you called me and the general tenor of th conversation was something 
like this, as I remember it. You said you understood that the log 
would be returned to the Department of Justice. | had not been 
advised of that. It was just information recen ed from you. I think 
vou asked me what would be the posi of the Dr partment as to 
vecepting a subpena, and I think T said to you that I could not say at 
that time wl at the position would be. 

Mr. Tonrn. Your exact words, Mr. Lynch, and I will confess to 
vou that I did not have a stenographer but IT wrote them down myself, 
your exact words, when I asked vou if the Treasury would honor a 


subpena, ¥ mu said “IT won't answer su L question. 

The reason why I 

Mr. Lyncu. I think what I meant to convey was that I was not 
pore ywared oanswer ol | oO ldi't 1] wel 

Mr. r BIN, The reason Woy I asked you that que tion that day was 
that in the course of vour appearance before the s ibecommittee the 
previou June you ha 1 said that the Treasu \ Department could not 
hve nol anvbodvy’s subpena been ise t do SO might be a violation of 
the Mee ral Communication Act. My point in calling vou Was fo 


k how it wa that the problem hac hol disturbed you when this 
grand-jury subpena came along. 


Mr. Lyne. I tried to explain that, and perhaps my explanation 


was ll adequate as to procedure. I conceive that the response to that 
subpena was made by Mr. Oliphant, ai dasa matter of fact, I discussed 
with the United States attom ey as to whether they should not be pro 
duced by him, and whether he wouldn’t communicate with Mr. Oli- 
phant. The result of that was, as I explained to vou, and I think as 


} 


the letter shows, the letter to the United States attorney had with it the 
written authorization by Mr. Oliphant to turn these over. Mr. Riley 
Campbell brought them up there that way. 

Now, perhaps it seemed to me that that was consistent with the 
position we took, Mr. Tobin. 

Mr. Torry. It was, I grant you that. I think I have told you and 
Mr. Foley both that never was any position more consistently main- 
tained than the Treasury position on this. 

Mr. Lyncu. There might be differences in view on this. I might 
say that is the view I took on behalf of the Treasury Department; 
somebody else might have taken a different view. 

Mr. Tortn. In any event, the point I am interested in at the moment 
is this, Mr. Lynch: At this conference in Secretary Snyder's office, 
in November of 1952, when the problem at hand was: “What are we 
going to do if we get the log back from the Department of Justice,” we 
have received testimony to the effect that Mr. Winkle was either 
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udvised or instructed to ignore the subcommittee’s subpena. Would 
your recollection accord with that ¢ 

’ Mr. Lyneun. Are you speaking now of the subpena as to the Ohi 
phant log ¢ 

Mr. Tosrx. The contemplated subpena as to the Oliphant log, 
yes. 

Mr. Lyncn. It was my idea—I think you are referring to this 
initial conference, as Mr. Winkle related it ¢ 

Mr. Tosrn. Yes; the one with you, Mr. Foley, Mr. Siler, Mr. Davis, 
and so on. 

Mr. Lyncen. Yes. I think the tenor of that conference, of the pro 
posal, was that if they be received, they be turned right over to Mr. 
Oliphant. I think there was also a proposal that the subcommittee 
be notified of that fact, that that would be done. I would say that 
we had taken the position right along, rightly or wrongly, eve 
6 months before, before this subcommittee, that we were ready ther 
to turn them over to Mr. Oliphant and the committee could obtain 
them from him. 

Chairman Kran. Why was it? Do you not think that these argu 
ments of yours, legal arguments, were somewhat labored¢ Do you 
not think that the basic reason for some of these arguments was 
the case that you just did not want the committee to have the log? 
That was my impression, | must say, of the meeting we had. 

Mr. Lyncu. 1 wasn’t very persuasive then, Mr. Chairman 

Chairman Kean. No; it wasn’t persuasive on any membor of the 
comnuittee that I believe was there. 





Mr. Lyncu. As I told you at that time, as far as appearing on 
behalf of the Treasury Department is concerned, 1 would have bee 
very happy if you had acceded to the proposal that we turn them 
over to Mr. Oliphant and you obtain them right from him. 

Chairman Kran. We wanted the log, and we felt at that tim hint 


you were using every possible legal device that you could sell youl 
self on to prevent us from getting the log. 

Mr. Lyncn. I would lke to tell you, Mr. Chairman, just how 
that came about, the process of that. That inquiry was referred 
to me. I turned that over to our lk wal-research staff. The answers 


that I got, the position I took was not any self-imposed positio1 
or suggested position. 

Chairman Kean. It was no possible suggested position to them 
on what they might try to find? 

Mr. Lyncu. No. J think not. Mr. Lawrence Linville is a lawver 
for whom I have high respect, and for the members of his staff, and 
there was never any indication to me but that wasn’t his independently 
arrived-at judgment and the basis of it. 

Mr. Byrnes. Did he dream up the possibility of it being in viola 
tion of the Federal Communications Act ? 

Mr. Lyneu. I beg your pardon? 

Mr. Byrnes. Was it this gentleman you mentioned that fathomed 
up this argument about turning over the log would be in violation 
of the Federal Communications Act ? 

Mr. Lyncu. Mr, Chairman, you won’t ask me to accede to your 
characterization for one moment as to “fathomed up.” He came to 
that conclusion. The basis of it is set forth in a memorandum. and the 
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udgment may be one way or another. I suppose any time two lawyers 
ail: Ee n t_ the ul ) \ fter-the-fact } idement ] that one of them 
was wrong. ». | 

Mr. Byrnes. Did we not ask you at one time to get an opinion 
on ft! matter, as to whether it was the Departme! U's property ¢ 

Mr. Lyncu. Yes, s 

Mir. IBYRNFES. You e\ q d. d d you? : F 

Mr. Lyncnu. No, si [ had a letter from Mr. Tobin referring 
to that. and I advised him that in the meantime we had worked out 
that procedure. I thought for that reaso) that came about 3 or 4 
day o1 a week after you first asked me, Mr. Byrnes—and [ thought 
that proce dure was a < itistactory work if arrangement and we were 
working under that. 

Mr. Byrnes. I remember our executive session conference with you 
on this log, where you pleaded these legal arguments that the De 


partment did not have legal right to the custody of this Oliphant 
log. ° . 
Mr. Lyncn. You are correct on that, sir. I am not questioning 
that You did. 
Mr. ByYRN!I Ss. ] did not think vou were on too sound sround, and 
I asked you to go to the Attorney General for a1 opinion, did I not? 
Mr. Lyncn. Yes, sir. 


\I BYRNI And that neve ame through. and we still have not got 
ie » we are still confronted with these arguments that the ‘J reasury 
rade at the time it w before the committee. which were self-serv- 


Mr. Lyncu. May I supplement that a little bit, sir? 

Mr. Byrnes. Ye 

Mr. Lyncn. I had already taken the matter up with the Attorney 
General, and T related that at that meeting with this subcommittee. 
I had been told that they would not give a formal opinion on the mat- 
el ! related that My recollection is that I was told that that was 
the opinion of the Solicitor General. * ie view of the Solicitor General. 
It was the view of the attorneys on his staff. It was the view of Mr. 
Joseph Duggan, who then was head of what I think was called 
\ tant Solicitor’s oflice That is what I related to you. 

Mr. Byrnes. Just so we get it clear, you related to us that they 
greed with your position or they would not give an opinion? 
Lyncn. That they would not give an opinion. And then you 
requested, during the course of that hearing—I said I would be glad 
to make it a formal submission. Then our conferences went on and we 
had several. If you remember, within a very short time after that, 
I would say within a week or so, this arrangement was worked out 
where this subcommittee would request material from the diary, people 
would go through the diary, the excerpts would be submitted to Mr. 
Oliphant and then te ndered to the committee. 

Now, I acted on the assumption that that arrangement was a work- 
ing arrangement and had supplanted your request. I may have been 
mistaken. 

Mr. Byrnes. I would like to have the counsel refresh my memory, 
but if I am not mistaken, I finally went to the extent of asking the 
counsel to draft a letter and send a letter. 


Mr. Lyncu. He did. 


OER 
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Mr. Byrnes. That is, to the Department, so that we formally, 
the committee formally asked the Tre: sury to go to the Attorney 
General and submit a request for a formal decision. 

Mr. Lyncn. I received such a letter, sir. 

Mr. Byrnes. So as I recall this was not all within just a very short 
period so that things resolved themselves very “i ie fly. 

Lyncu. No, but that letter you speak of as some time after 
ward, 

Mr. Byrnes. Yes. 

Mr. Lyncu. What I am speaking of was after that hearing we had, 
when your initial request was made. It was a short time after that 
hearing that this arrangement was worked out, which I tock, perhaps 
mistakenly, to mean that there was a method of arrangement worked 
out that was satisfactory. 

Mir. Byrnes Just so this reeord 1 clear, aiter vou received the for 
mal request Trom the committee to try to obtain an (Attorney General's 
ruling. did you take any action on that 

Mr. Lyncu. I] rephed to that letter. the substance of which. I think, 
is What I am saying now, that we had not done it because we under 
stood that the arrangement worked out for access to the log 
planted that and not made it necessary, sir. 

Mr. Tosry. I think your language, Mr. Lynch, was that because 
this arrangement had been worked out lreadu o | 
no further requests for the opinion of the Attorney General seem to be necessary} 
or appropriate, and none was made, 

Mv letter to you was dated September 24, and you replied 12 d 
| ter, | October 6, when you advised tf AC ve i had not, it fact, com 
plied with the subcommittee’s request. 

Mr. Lyncu. Would you state for the record, too, please, the date 
that arrangement for access to the log was entered into / 


Torin. Julv 2 or 3, 1952, which would have been within 2 or 3 
days afte) the app irance, after vour ap] earance at the ubcommittee 


meeting, at which Congressman Byrnes made this request of vou. 


Lynch, let me get back, if I may, to this question I asked you 
earlier. Mr. Winkle has told us that it was suggested to him. or at 
least broa ‘hed to him in some m inner by t] e Se retary at this con 
ference, that he should jonore the subcommittee subpena. iama kine 
you if that testimony accords with your recollect ons. 

Mr LYNCH. Sir, ] would like to use my words. = I l de 
the substance of it was that it was to be turned over ae QO 
and it was expected the committee would use its viene to get ; from 
Mr. Oliphant. 

Mr. Torrn. Let me say on that latter point, Mr. Lynch, the rea 
son the subcommittee always cbjected to that altern: itive and you are 
quite right when you say you in particular and the 7] reasury generally 
always offered that as an alternative—the reason the subcommittee was 
not willing to take that risk was because Mr, Oliphant was the one 
person who could lawfully decline to comply W ith a subpena from the 
subcommittee for the production of that document. We were unwill 
ing to take that chance. That is why, as I am sure you will appreciate, 
we never were enthusiastic about this suggestion that the logs be sent 
over to Oliphant. 

Mr. Lyncu. Could I add something, sir? 

Mr. Torry. Surely. 


‘rstood, 


linh ant. 
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Mr. Lyncu. I am not questioning that, but I never had any intima- 
tion that Mr. Oliphant would refuse to comply. [ am not saying that 
| knew or was told what his action would be. But certainly I never 
had any indication that he would refuse. And I think at the same 
time « rab mut that time I notified his counsel, Mr. ¢ Connell, what our 
POSITIO! would be in the matter. 

Mr. Byrnes. I think that the record may not be quite clear. Coun- 
] ] ‘ 


, I think, stated that we felt that Mr. Oliphant might legally refuse 


to honor the subpena. I think the question was, before the committee, 
| could delay the enforcement of the subpena, and force us into 
court to enforce the subpe1 1. which would be a delaying tactic and 
vhich then would mean that the access to the log would be of no par- 
ticular value to the committe [It wasn’t a question that he had no 
egal right to refuse to respond to the committee’s subpena. I wanted 


the record to be clear on that. 
Mr. Torin. Conceivably he « ould have pleaded his constitutional 


pl ege, and if the Treasury’s position that it was his property was 
pheld by the court in that event we would have been unable to get 
the log. Let me say, Mr. Lynch, the subcommittee also had no indi- 
ition from Mr. Oliphant or anybody else that he would in fact do 


Mr. Lyneu. Nor did I have any indication that he would plead his 


M Fortn. That is what I am saving. But we were unwilling to 
take t it < ce, Here the Secret wy has been told that if the Treas 
ry kes this back, the man who puts his hand on it is going to get a 
ubpena How can the Secretary under those circumstances, sir, 

( method f vetting the log over to O] phant which does 
ot ' ve a defiance of that si bpena ¢ 

Mr. Lynen. I think that was one t] neg th t concerned Mr. Winkle 
very eh. and in retrospect, IT must say ippropriately oO. 

Mr. Torrx. That is why I am trying to verify exactly what the 
secretal said on that very point at this meeting. 


Mr. Lynci. No. I think the contemplation on that was that there 
would be, and I wish Mr. Winkle might give his view on it, that they 
vould be received, that they would be turned over to Mr. Oliphant. 

thou rht it was conceived that the comm ttee would be notified, and 
bpena then and there for both Mr. 


] ] 
ave been del ered and the logs 


| 

I presume if the committee had a si 
liphant and the Treasury, it woul 

ould have come from Mr. Oliphant. 

Mr. Tortn. Mr. Lynch, I have one final question on this matter. 

With respect to the earlier subcommittee subpena for the production 

of the extracts which had been made in the Bureau and which existed 
n the Bureau throughout all the time of this controversy, did not 

Secretary Snyder direct Commissioner Dunlap not to furnish us with 

those extracts ? 

Mr. Lyncen. That, sir. Ido not know. Ido not know. 

Mr. Torin. You don’t know anything about that ? 

Mr. Lyncn. I know the subjec t came up. I relate part of this by 
way of refreshment of my own recollection. I know that one night 
I came into town by plane and I heard a eall at the plane for Tom 
Lynch, and I think it was about three times. I was of the notion 
hat certainly it was not for this Tom Lynch, that it must have been 
yr some other. I got home, it was about 10 o’clock at night or 10: 30. 


+ 


eee pees apn 


erent 
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and I had a message. The telephone operator, the Treasury operator, 
told me Mr. Winkle was trying very much to get in tou +h with me. 

He did get in touch with me about it. I think that was the first thing I 
heard of the subpena. We discussed it, and I told Mr. Winkle that 
I thought it would be recognized it was then 10 or 11 o'clock at 
night—I told him I thought it would be recognized, that a subpena 
for production the next di: ly In Ne i” York woul | be a little untoward, 
a little too soon. Mr. Winkle and I discussed that the next day. 

Mr. Tost. ic avantal aman ainalainal that. 

Mr. Lyncu. Correct, sir, you did. 

Mr. Torry. I am asking you, Mr. oe h, whether you know any- 
thing about a direc tion to Commi sion * Dunk: ip by Secre tary Snydel 
not to furnish the subcommittee with thos e extracts. 

Mr. Ly NcH. No, sir. If you ask me whether lL know whether th ut 
was what Commissioner Dunlap decided to do, or whethe Commis 
sioner Dunlap had direction or instruction from Secretary Snyder 
to act that w LV, Ul e only answer | can give you ls | don’t know, I’. 

Mr. Tortn. Mr. Lynch, I will state to you that Mr. Dunlap told 
me that. 

M . LYNCH. I have nothn Yr fo re fute anvt! Ing Mr. Dunlap says 
I take it that I am to testify as to my own kn wledge ind lam givi 


Mr. Tonin. I just thought you might have known about it. 

Mr. Chairman, shall we adjourn until tomorrow when we can 
resull the discussion of the Lasdon matter ? 

Mr. Lyne Ww. M L\ I make one short stateme! t, Mr. ¢ ha rman! 

Chairman Kran. On this subject ? 

Mr. Lyncu. Yes. 

Chairman Kran. Yes, you may. 

Mr. Lyne. I want to SAV and T think Mr. Winkle will bear 


ne out on this, that I looked very sympatheti lly upon his concern 
with regard to that subnet a matter. I tried to do everything to 
as t him I went over the problem, I think, dispassio1 itely and S 


thoroughly as anyone could. — I joined w Tile fon e onclusion that 
it would not be appropriate to take that course of action. I think 
Mr. VV inkle "NV I] relate the same thi Yr himself, S 

Chairman Kran. You can judge, Mr. Lynch, from the discussions 
today, that the committee did feel very unhappy last year about the 
fact that we could not get this log at the time. and that we believe it 


did interfere considerably with our investigations. That is one of 
th reasol that we ire discuss hg today, some ot the reasons why we 
had the diffi ‘ulty. We nave bee mM session now for 3 { hours. The 


full committee was 1n session from 10 o’clock to after noon this morn 
mye, and I was the re, ae we have to meet again, at 7 o'clock tonight. 
It seems to me to be cruel and unusual punishment on the members 
of the committee to finish up Ww ith you, which I do not think will take 
over a half hour. Therefore, I will 1 ‘equest that you come tomorrow 
at 2 o’clock. 

Mr. Lyncn. I will be available at any time vou suggest, Mr. Chair- 
man. ' , 

Chairman Kran. If you will come tomorrow, we will put you on 
first and get this matter out of the way. 

The committee now stands adjourned until 2 o’clock tomorrow. 

(Whereupon, at 5:40 p. m., the committee was recessed, to recon- 
vene at 2 p. m., Thursday, August 6, 1953.) 
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THURSDAY, AUGUST 6, 1953 


Hovust or RepresENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATION 
OF THE INTERNAL REVENUE LAws OF 
rot COMMITTEE ON Ways AND MEANS, 
Washington, D.C. 

The subcommittee met at 2 p. m., pursuant to recess, in the com 
mittee room ot the Committee « n W ays and Mean ‘ New House ( thice 
Building, Hon. Robert W. Kean (chairman of the subcommittee) 
presiding. 
~ Present: Representatives Kean, King, and Sadlak. 

Present also Repre entative Utt of the Committee on Ways ind 
Meat . John K. Tobin, chief counsel to the subcommittee: William 
P. Hindman, Jr.. assistant chief counsel: William A. Friedlander, 
attorney; and Arthur J. Schissel, attorney. 

Chairman Kran. The committee will come to order. 


TESTIMONY OF THOMAS J. LYNCH, CHEVY CHASE, MD.—Resumed 

Chairman Kean. Mr. Lynch, vou have previously been sworn. 

Mr. Lyncu. IT have, Mr. Chairman. 

Mr. Torr. Mr. Lynch, would you describe, please, the procedure 
followed by the Bureau of Internal Revenue in acquiescing or mn de- 
| ig to acquiesce in the decisions on tax cases / 


Mr. Lyncu. That primarily is the responsibility of the Chief Coun 
the Bureau of Internal Revenue, as I understand it. 
Mr. LoBIN. W ould you describe what is done and what the Slg- 


= 


hiicance Of an a quiescence or nonacquiescence is? 


Mr. Ly NCH, Ye WI! en there is al de ision, sly of the tax court or 
a yua ial court, a district court, or cireuit court ol appeals in the 
Kede1 ul tax field, if s customary in the bulletin. Internal Reve ue 
Bulletin, at an appropriate time after they have considered the « ase, 
to indicate whether the Bureau “acquiesces” or indicates “non- 
acquiescence.” ‘The purpose of that, as I understand it, is so that 
there will be information as to what the position of the Bureau will 
be with respect to other matters as to which the principle in that 
case might have some application. 

Mr. Tonin. Then it puts the Bureau on record publicly as to its 
views with respect to the case ? 

Mr. Lynenu. Correct. Now, I don’t know how much you want to 
go into that. Of course, as you know, that is not done as to every 
case. It is done as to cases where it is thought that it is appropriate 
or important enough to give notice of the Bureau’s views. 
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Mr. Topix. Once the Commi 


in a Case, 


publicly announces nonacquiesce 


Mr. Lyncu. I wouldn’t say 
been done. 
Mr. Torin. But it is ord 
considered before being done 
Mr. Lyncu. Oh, ye 
Mr. Torin. Ih the g 
cerned, | believe thers 
aman named Myers. 
Mr. Lyncu. That is correct. 


ne CO} 


Mr. Tortn. And at that one 


acquiesced in that decision ? 


\ 
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ssioner has announced his acquiescence 


is it verv frequent that he reverses that decision and then 


7 


it is not uncommon. It has 


; 
a matter that is very car fully 


‘ld of law with which this Lasdon rul- 
was a case in the Tax Court involving 


time the Comn oner had publicly 


Mi Lyn H ‘| il I believe { I { 1946 in the 
] ] 1} } | ] nt that 4 wvere and th 
cumulative | Hetun,. Wh the a ment l LX iwvyers and those 
interested in tax matters rely on, there is a publication of acquiescence 
by the Commissioner. 


Mvers case and see if I have accurately 


nderstood it, as I recall it. Mr. Myers has transferred patent rights 
ta the 3 IF, Goodrich ¢ o.. and th issue was the tax treatment of those 


proceeds from the comp nv to 


Mr. Lyncn. That is correct. 


I believe the principal thing of inter- 


{ . ; | 
payment Dy the one \ » recelved the 


be paid over a 


rt eid that the come that case to 
long-ter! t] ull is that 
Ma Tobin, ma I ask if you are coing 


idanote, so called, in the report of that 


Would you 





n reading it for the record f you ha tava ble? 
Mi Key IN I t) k we do | Read ne :| 

Pe er was the ( of : er-covered fle le steel track, the con- 
ception of which inve 0 ( rawings he completed prior to January 1, 1930, 
but had not ed ition i patent at that time On January 9, 1932, in 
( ( ion { cel n 1 Ss to le ade to him, denominated 
l ! ent et nted to B. F. Goodrich Rubber Co. an 
‘ ‘ st s the inventio Held: (1) the 
exclusiv nse¢ Goodricl ted to a sale by petitioner of his invention: 
‘ it W the si f per which petitioner had } for more than 
24 ind (3 e inve was I prope1 h by petitioner primarily 
sale » cust ‘ 1 ry course of h trade or business The 
! hich peti r realize 1941 from the sale in 1932 is taxable at capital- 
i ‘ rov l secti if..4 rnal Revenue Code, and not as ordinary 
in ‘ the ¢ I sioner has determined, ; 


During the time that you \ 
the wisdom of the Commissio1 
vou and by youl ofh ef 


Mr. Lyncn. It is my recollect 
tion. also. that I agreed in the 


that the Commissioner publi 
1h) the Miver ease, which men 
weren't entitled to expect that 


case. 


ere General Counsel, Mr. Lynch, was 
ler’s decision to acquiesce reviewed by 


on that it was, and it is my recollec- 
recommendation—in 1950. I believe, 
notice of withdrawal of acquiescence 
it that from that time on taxpayers 


1 


tne Commissioner would follow that 


oO Ia ONT OG 
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Mr. Tonrn. The Bureau’s files indicate that a memorandum pre- 
pared | by Mr. Price, who has testified here, was sent over Mr. Oli- 
phant’s signature to you in January of 1950, and that the recommenda 
tion therein to oo aw the acquiescence in Myers was approved by 
you on March 3, 1950. I will show you this memorandum. I would 
like to read one paragraph therefrom: 

Accordingly, it is proposed to take the position that transactions involving 
patents give rise to income taxable at ordinary rates whenever the consider 
tion is payable for a period generally coterminus with the transferee’s use of the 
patent or in an amount generally proportionate to such use on the theory that 
these characteristics are inconsistent with the concept of a sale as contemplated 
by section 117 of the code. It is proposed to give effect to this posit by with 
drawing the acquiescence in the Myers decision and publishing a ruling for the 
guidance of field offices and taxpayers. 

Mr. Lynen. I, Mr. Tobin, agreed with that. 

Mr. Torin. Would you say, Mr. Lynch, that that position was con- 

I 
sistent with the decision to issue the Lasdon ruling? 

Mr. Lynenu. Well, I would have to put it this way: That publica- 
tion in 1950, had that been applicable at the time of the Lasdon ruling, 
it would not have been consistent to issue the Lasdon ruling. But at 
the time the Lasdon ruling was issued, there was public acquiescence 
in the Myers case, as you know. 

Mr. Torry. That is right. This memorandum which recommended 
the nonacquiescence was actua lly in prepara m at the time the Las 
don matter was before the Chief Counsel’s office, was it not 

Mr. Lyncr. Not that I know of. Mr. Tobin. I wouldn’t dispute 





that. I would lke to express it this way: That that whole field of 
gi gd ekg tar ‘tax area was very tro blesome. Now, in 1946 they 
had pubhis hed their acquiescence in the Myers case. To the extent 


thi it that had a es aring upon the Lasdon case, that was still outstand 
ng at the time 2 aS far ras pub lie notice was concerned. 

Mr. Torry. That is right. 

Mr. Lyncn. I wouldn’t dispute your suggestion that that was under 
consideration. It may very well have been. I know that whole — 
of converting celta iry Income into capital gains was a continuous! 
anitiinkaten. one. 

Mr. Torin. And this particular point was being talked up and 
thought about a great deal of the time by people in the Chief Counsel's 
office 2 

Mr. Lyncn. Oh, I think so. I think when that matter of the Lasdo 
ruling was up, there was a prior ruling—perhaps you will furnish 
me the name of it—— 

Mr. Torin. The Spanel ruling? 

Mr. Lyncn. The Spanel ruling. And that Spanel ruling was a 
favorable ruling, and that was based on the Mv rs case, and I think 
on the Lasdon matter I wanted to look quite ele sely into that. 

Torin. The Spanel ruling was one which had been ap proved 
by Mr. Oliphant after an application for the same ruling in the 
previous year had been disaproved by Mr. Wenchel, I believe? 

Mr. Lyncr. You showed me that in the Bureau files, sir. I had 
no knowledge of that prior disappreval until that time. I believe the 
files you obtained from the Bureau of Internal Revenue, which you 
were good enough to let me review, indicated that at some time—what 
year was it, 1946 or so? 
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Mr. ‘Torin. The Wenchel decision was in 1946 and the Oliphant 
one in 1947. 

Mr. Lynen. Although I do think on the Spanel matter—and I 
Wish you would che k me, please- I beheve that went through as 


a closing oreement, did t not 
Mr. Tonix. Apparently it did. I take it, Mr. Lynch, that when 
this Lasdon matter came before the Chief Counsel’s office that you 
were consulted as to the ultimate decision ? 
Mr. Lyncuw. Oh, yes. Well, yes. There is a sequence of events 
ich IT am sure you will come to and I won’t have to go into now. 
Mr. Tonry. At the time the Lasdon ruling was pending, I believe 


Mr. Price rnished you a memoral lum advising you that there were 


‘ » P 1 47 1 
ve t poe l the Bureau, of whi the Lasdon case was 
- ; 
volved, according to Mr. Price, the same issue. 
HH ora unto you of August 25, in re William S. Lasdon, states 
i I ( pure hve t gg prospe ive trans 
I ( . wih a taxpaying 
} ( ( I (< i sale by 
1 ) ‘ 1 property d) imme 
t é ( 3 ] b l i 1 of assets 
( } d ( of th ‘ idle tion by the 
~ 1 eri from the 
I | 
} rt | | eno ] l} ¢ 
ae : as 9% e en ak a 
Vi LLYN H. I iO, Mir. I wou i like to eTer, if if is appro 


Vit LYN H. Lothetwo memol nda of which vou were good enough 


to iow me tk etre inv recollection Ll think one of them, it Is 
ted 1 of Augu +S- 

\I | | \ it { { 

Mi Ly CH And the ot] the oist, and I Wo le appreciate it if 
| ot those would be made ipart of the re ord. 

Mi 1 IN hey are bot already a part of the re ord. Would 
as al 

i el J e] ( W Pit 

Mii Ly NCI i i ‘ Ve very mu 

\J “AT } \re ot} 1 1 \ug t ¢ 

Mr. Topix, Augu Jand August 31 are the two in the record, and 


NCH They are both from Mr. Price, are they not! 


NI ] in. They are both fro Mir. Price, ye 
; i ‘ 
Mr. ¢ rman, I would like put into the record at this time, if 
l i, full text of the August 25 memorandum. 
( irman Kran. Without objection, it is so ordered. 
Lhe memorandum referred to follows :) 
AvuGuUsT 25, 1948. 
l MM Lynch 
My Mr. Price 
I V\ um S. Lasdon et al. (A-419217) 
I e now pending in the Bureau five cases involving prospective trans- 
having these elements in common: (a) A “seller” who is a taxpaying 
i il; (0b) a “buyer,” which is a tax-exempt corporation; (c) a “sale” by 
he first t he second of these parties of income-] roducing property ; (d) imme- 
diat prior to the transfer, the “buyer” has no substantial amount of assets; 


| el 
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(e€) provision is made for the deferred payment of the consideration by the 
buyer,’ and it is obvious that all such consideration must be derived from 
income produced by the property transferred. 

Statements attached hereto indicate the names of these cases and contain 
a summary of the facts and of the taxpayers’ requests. 

In one of these cases—that of L. & C. Mayers, Inc.—the Commissioner notified 
the taxpayer in April that it was not “in the interests of the revenue” that 


uny ruling should be issued. However, others of these cases had already been 
referred to the Chief Counsel's Office, and the Mayers case has been reopened 
or reconsideration in connection with these other cases 

It has been suggested that the elements which these cases have in common 
demonstrate that the purported “sale” is in reality only a gift by the “seller 

» the “buyer” of a part of the aggregate of rights in the property, i. e., those 
rights over and above the right to receive that part of the income of the property) 

juivalent to the purchase price and over and above such other rights in the 
nature of control of the property or restrictions on its disposition as are reserved 
by the contract of sale. A brief legal memorandum bearing on this question 1s 
being forwarded to you under separate cover. 

Mr. Torin. Did you want to use those at this point 4 

Mr. Lyncn. No, only if it is necessary to refer to in connect wit 
your later inquiries. 

Mr. Tonrx. Would you agree with Mr. Price’s analysis that the basi« 
principle involved in these five cases was the same / 

Mr. Lynen. I did not agree with it, sir. 

Mir. ‘Posrn. You did not ¢ 

Mr. Lyneu. I did not. 

Mr. Tosrx. Will you tell us why not ? 

Mr. Lyncu. I felt the other four cases—do you mind if I start a 
little back on this ¢ 

Mr. Torrn. Go ahead. 

Mir. Lyncn. In the first place, the memorandum of August 20, I] 
think, which suggests that there was an indication of approval of 
the Lasdon proposed ruling, I think that is a fair reading of tne 

Mr. Torry. It indicates that Mr. Oliphant approved it, but not 
Mr. Price. 

Mr. Lyncn. Well, I don’t think there is any indication—well, let 
me say, If it is in the record, it will speak for itself. There was an 
indication that Mr. Oliphant was prepared to approve the Lasdon 
ruling. Twas away. I came back, I think—I don’t know what it was 
But it seems to me the first time that I had any contact Ww th this 
was about the 23d of that month. The copy of the memo of the 20th 
was furnished to me. Mr. Tietjens was acting in my absence. T was 
interested in the subject. I was interested particularly because of 
this conversion of income into capital gains. I communicated with 
Mr. Price particularly about it, and asked him for all the inform 
tion which was furnished on the thing. I thought those other fom 
cases—my view of them was that they involved a problem that came 
notoriously to the attention of Congress, and that was as to the opera 
tion of business enterprises by charitable organizations. 

Now, Mr. Tobin, the characteristics of similarity that you outline 
are true, but the additional one ts the fact that all of the other four 
cases involved active business operations of textile mills, jewelry man 
ufacturing businesses, things like that, by a charitable foundation. 
We were having great trouble in that area. The Joint Committee on 
Internal Revenue, as you know, which is chairmanned alternatively by 
the chairman of this committee and the chairman of the Senate 
Finance Committee, and which had to pass oh refunds of then over 
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$75,000, had turned down refunds involving that problem. I think 


the first case was the Mavo Fou dation. 
My analvsis of it, sir, whether it is correct or not, was this: That I 
Ww oneerned about the Lasdo) case, this transmutation of ordinary 


) c e Myers case was a precedent for 
t: we had p hlished acquiescence in the Myers decision. I felt the 
Spanel case, where we had given a ruling based on the Myers case was 

ecent lL fe that on the other hand, is to the four other 


ses, the operation of businesses tax-free by charitable institutions, 
iIved 9 parate robe Be ind that continued to be our view. 

I Ix. 1 reference there at one time or another Mr. Oliphant 
| “I don’t think we will be able to hold the line.” I don’t know 

r Mr. Olipha shared the view as strongly as I did that it 


i better part of wisdom not to give rulings even as to capital gains 


Now, I believe, and I don’t know how much you want to go into 


{it was an extel veliy a ficult problem. On one hand you had 

1] Roches Beach case, where the United States Circuit 

Court of Appeals for the Second Circuit decided it was all right for 
{ organizZati¢ to engage in business. 

Q on r hand, y d the Joint Committee on Internal Reve- 

ev h refused refunds in such cases. We had a published non- 

t! hoc lie Beach base. The question might arise: 

\ ive to Go \ h capital gains, as to when a person was 

rtosell an operating business toa charity. Well, I was concerned 

it the ruling was so inextricably a part of the whole transaction that 

{ \ } pel Ww ted to get at ling that he could conduct this 

ess, as a nontaxed business, that we would be embarrassed and 

cl em that we were inconsistent on it. I think about a year 

later, Mr. Tobin, when we were confronted with a case where there 

ontinuing relationship by the seller with the business after- 

ards, and where it was not one of those situations where you con- 


tinue contracts. where you continue management, where the sellers 
ive a mortgage or a stake or a call on the business—when we were 
| with that about a year later in a different case, I agreed 
vith Mr. Oliphant, or let’s say we shared the view that that was a 
ise. When we were actually confronted with it. where I felt we could 
ot deny giving them a ruling as to capital gains. There were several 
other cases that came up in the meantime, not only those four cases, 
] } 


] —_ ’ : 7 
but several other cases that came up in the meantime as to which capl- 


bai @ains rulu oS were denied. 

Mr. Tontn. Mr. Lynch, let’s analyze for a moment these five cases. 
At the outset. it is qu te true, as you have pointed out, that in the other 
four the question presented itself as to the operation ofa business by 

charity, the income of which business would presumably be taken 
exempt if the charity were to retain its tax-exempt status. 

The first probl m. however, that of capital gains treatment to the 
transferor, would you agree that that problem was the same in all 
hive cases 4 

Mr. Lyncu. Was that problem the same? 

Mr. Tonrn. Would you agree that the capital gains problem was 
the same in all five cases ? 

Mr. Lynen. I would not, Mr. Tobin. Perhaps I don’t understand 
the purport of your question. The sole reason for denying capital 
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amin the tenci . ee ee ee hneinesses—aa 
gains 1n the bu Iness cases, 1n The charities Carrying on vi sinesses al 
vou know, it was notorious then. the macaroni factory of New York 


University was in the newspapers, it was in a Fortune article, it was 
the subject of consideration by this committee. 
Mr. Torrn. That is one issue. That is the section 101 (6). Iam 


talking about the first issue, which is whether or not the transferor 
in wet ca ital gains treatment on his transfe 


Mr. Lyncn. When there was a continuing relation between the seller 
and a buyer in a transaction of that sort, if there was, I felt we 
could not oive the capital Vans rul ng W thout embarrassing our- 


| , 4 4 ry‘? : 
selves as to the position with reference to section 101 (6). ‘Lhat may 


have been right or wrong, but that was the view and the reason for 1 
Mr. Torin. In other words, are you saying that you would deny 
the apital Vals ru ing because ol the issue whi h you would then 
have to face of the tax « xempt status ¢ 
Mr. Lyncu. In those cases it was all part of the one transaction. 


Che deal that was set up in this thine was to f{ nd b ine ses, turn 


them over to tax-exempt organizations, the tax exempt organization 
would operate the busine Ss without having to pay a tax, and almost 


1 
the 


out of the tax differential you could buy the macaroni factory or 


leather factory or anything else ave enough in taxes to pay the 


seller. 
On those other four cases, it seemed to me that was the heart of 


the transactiol it wa not a question where they wanted to sel] 
omet ne to i. charitable foundat 01 ind let { take its course as to 


hether it was tax exempt or not. It was entirely a setup to gain 
t tax exempt advantage, 

Mr. Tonin. Mr. Lyn h, are YOu say ing, then, that the reason you 
objected to issu is the ruling in the other four cases was not that 
you objected to oO ving capital onins treatment to the four sets of 


transferors but that you were concerned with the policy involved in 


illowing a - 
Mr. Lyncn. I objected, right, to the Treasury Department or the 
Bureau of Internal Revenue a Inge such formal] approval and 


ucquiescence to that type of transaction, when later in some of the 


PS Wwe W yuld hye faced With thre proble masto wl ther they had tax 
| time, At the same time, I do want 


mittee that the Joint Committee 


e 
A 


exempt status. They did at t 
to remind 


the members of the com 
mn Internal Revenue in situations like that would not endorse a re 
] d. If thev came back and the Bureau held thev were entitled to a 
refund because of nontax status, the joint committee would turn it 
down. 

Mr. Torry. Mr. Lynch, I think everybody understands there are 
these two points which are involved. 

Mr. Lyncu. Right. 

Mr. Torin. Are you familiar with the practice which was proposed 
in some of these five cases of deciding to grant the ruling on point 1, 
specifically reserving the right to determine later point 2? 

Mr. Lyxncn. That was done later: yes. 

Mr. Ty BIN. a rr ¢ xample, that was what was } ropose l to be de ne 
in the Glensder case by the Income Tax Unit. They were proposing 
to concede the issue of cay ita] wains to the transferor, but in the ruling 


letter which was drafted it was specifically stated that the Bureau 
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] 


would determine later the effect of this transfer on the tax-exempt 
status of the foundation. 

Mr. Lyncu. That may have been so, sir. 

Mr. Torx. If your concern were solely with point 2. would such 
& enable vou to issue 1 ilings in these other four cases ? 
Mr. Lyncn. I was against that, sir. 


Mii Losin. \ uu were agalnst what ¢ 


i Teell 


Mr. Lyncu. Against issuing a ruling, even a capital-gains ruling, 
it 1 if time ] want vou to knov that | diseussed that time atter 
nie I discussed it with Mr. Martin, Iam sure. I discussed it with 
Mr. Olip!) nt. and members of his staff I discussed it with Mr. Kirby, 

e |] 1X Lu o slative Cou It was an area, | Wanht to ac knowledge, 
in area of policy. and it seemed to me—I didn’t see how we could give 
l rul no 1) the ile ot 1 Te xtile bu INeSs orn jewelry busines to a 

writable To if nw ready id a tax-exempt ruling. 

fhe whe kk ily is set } by the eller on the bas ~ that the price 
that te Vas oF e to vet was based on the tax exempt advantage, 

d that troubled m« ich | is gong to add something else. 
I don’t want to vo Oo it i th. Mr. Tobin. I wa rong to trv to 
outline fe vou. if Tomine hat I thon oht wel the thre facets of 

e problem in this field 

Phe first one was as to wv mula ol COMM charitable founda 

1 tha were hot paving out ! Nn) M Cha rman, you probably 
ecall you introduced a bill on that early, I t nix, ear] n 1950. That 

1e problem we had. 

Phi econd probli n had to do with family foundations. We ap 

red before the committee, and xecutive session, | know we 
took 1 Dp instance after instance, a cd the hole problem was gone ovel 
ery thoroughly by the committee. T would think that would be the 
| don type of « 

The third problem was as to busine operations, the macaroni 
I tories ind everything else of that sort, where the commiuttee was 
lvised as to that. Phe result of the congressional action on it, 
ery briefly Clits } robably Ss not vwlequate, but IT am sure the record 
ould be supplemented a to deta Is No 1. the Congress decided that 
haritable organizations could no longer engage in nonrelated busi 


ness activities, No. oe J don’t believe any rules were adopted: | am 
igvesting they should have been, but I mean after full considera 
respect to what you call the family foundation. 

No. 3. rules were adopted with respect to accumulation, a short prov 
sion In the statute for that. 


Now, as I view this Lasdon case, Mr. Chairman, so long as the 


on w 


Congress has. and I don’t mean | y 
the Congress, | mean so long as it is national policy in the tax field 
to allow charitable and educational foundations. trusts, and others 
to conduct their operations tax free, as they can under 101 (6), for 
good reasons, so long as there is no restriction on dealings any more 
than there is on corporations’ dealings, I don’t see how you distin 
guish—and when you have the Myers case that says you can trans 
fer a patent ind when you have the preceding Spanel ruling that en 
dorsed a transfer of a patent, I don’t see how you can differentiate 
this Lasdon case from a sale to a corporation, as if they were pur 
porting to sell the same patents there to a corporation for a future 
neome on it. 


vy that to suggest responsibility on 
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Now, I would have been just as happy. I want to say, if there had 
not been any such Myers decision or any such Spanel ruling, and | 
joined later, joined very heartily, later, in the action of the Commis 
sioner of Internal Revenue in withdrawing acquiescence in the Myers 
case. 

Mr. Tostn. Mr. Lynch, to return to this capital gains problem, I 
understand your testimony to be that you had no objection to issuing 
rulings on capital gains transactions in these five cases as such, but 
that your objection to ruling in these other four cases stemmed from 
the fact that in these other four cases, the fouridation in each ease 
was to operate a business. 

Mr. Lyncn. That is correct, su 

Mr. ‘Tosntrn. And you did not feel that the solution propo ed in at 
least one of these cases, to wit, granting the capital gains ruling but 
to rule and reserving the right to change the previous ruling 
ax-exempt status of the foundation, vou rejected that as a 
possible solution ? 

Mr. Lyncu. That is correct. That was my view at that time. I 
want to be the first to say that in what I thought was a different situa 
TION, in the CONTINUING review of the problem, | think in September 
of 1949, in the case of Wesleyan University buying a publishing bus) 
heSS, Wesl Val Unive it\ of Cont ecticut, they were vyiven a ruding on 


refusing 
{ 


on the 


capital gains, and as far as I know, that would be the policy followed 
ted in that case, that 
Mr. Topix. Mr. Lynch, we have gone through the Oliphant leg 
all four of these cases, and I find a number of conversations with 
respect to them between Mr. Oliphant and varlou people, iIncludu u 
yourself, For example, there is this conversation between yourst lf 
ana Mr. Oliphant on Novembet 7. 1949. with respect to the ‘, and € 
Mavers ruling, which was 1 of these other 4. 
Mr. Oliphant, who apparently was quite anxious that this ruling be 
issued, called you and said, “You have a memorandum on the Mayers 


from then on, under the circumstances that ex 


case. You replied, “IT am concerned about it. I think we should 
not. Iam worried about capital gains.” 


Then you went on to make your 101 (6) objection as you have here 
today. But I take it from this telephone conversation excerpt that 
the capital gains problem in the Mayers case disturbed you, is that 
right ? 

Mr. Ly NCH. That is correct. That is what i have been try 
relate to you today, sir. 

Mr. Topix. But it did not disturb you in the Lasdon case / 

Mr. Lynen. The Mayers capital gains problem with relation to a 
charitable organization operating a business ente rprise ¢ 

Mr. Torin. No, sir; | asked you whether the capital gains point 
alone, in the Mayers case, was objectionable to you, and I cited you a 
conversation which you had with Mr. Oliphant, according to the 

Mr. Lynen. The purport of that conversation with Mr. Oliphant 
had to do with the business part of it. We discussed that manv times 

Mr. Tosrn. When you said “I am worried about capital gains,” you 
really meant you were worried about section 101 (6) ¢ 

Mr. Lyneu. I worried about giving capital gains rulings to deals 
which are set up to sell operating businesses to charitable institutions. 

Mr. Tosrn. Did you have any objection when Mr. Lasdon applied 


or 
r 


~-OO9) pt. D> 14 
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for his ruling that the receipt of these royalties from the American 
Cyanamid would not disturb the previously granted tax exempt status 
of the foundati 

Mr. Lyncn. Sir, I would like to answer that this way: The rece ipt 
f income from a royalty is considered the same as the receipt of in- 
terest on a bond, dividends from stock 

Mr. Tortn. That is not a1 ope rating business. 

Mr. Lynecu. It is not operating a business. I would like to point 
ut further, that when this Congress amended the law in 1950, sup- 
pleme t U to tax so-called nonrelated bus nesses, the statute specifically 
provided that the rece pt ol roy lty is not to be con idered the opera- 


Mr. Torry. That is right. And the capital gains ruling in the 
Lasdon case satisfied you, and you approved it / 
cu. [ approved it, sir, but as I tried to relate, my concern 
sdon case was with the principle of the Myers case, and the 


previo Spanel ruling. I was concerned about the fact that you 
have a patent, you license it, you are vetting so mi ch money a year. 
Phat nav be ordin ry nceome. You turn around and you sell that 


patent to someone, or sell a certain bundle of rights in it, you continue 
to get the same income in paymen be 

Now, after that “sale or exch: inge”’ as held by the courts, it is capital 
grains, whereas formerly it was OI linary income, That concerned me 
very much, sir. 
Chairman Kran. Mr. Lynch, did you know that your superior was 

lly interested in the Lasdon case 

Mr. LYNCH My superiors were / 

Chairman Kean. Yes. 

Mr. Lyncu. [Thad inquiries about it when I got back, sir 

Chairman Kran. And did you make your recomme ndation entirely 
on the technical merits of the case, or did the fact that your superiors 
had indicated interest in the case have any weight in your judgment? 
It is awfully easy to rationalize things when you want to decide it a 
ertain W LY. 

Mr Lyne. Sir. that is not a rationalization. I think that is shown 
by t .e records in the cases. 

a rman Kran. You have made your recommendations merely on 
the technical merits : 

Mr. Lyncen. Yes, sir. IT think in the Lasdon case—let me put it in 


especia 4 


this posture. I came ba k after the 20th. There w a hie smorandum 
prepared on the 20th which Mr. Foley has testitied to, which indicated 
that Mr. Oliphant would approve. I suppose if I had — nothing, 
I suppose the thing would have gone through, and met without any 


uttention on my part or any one else. As a matter of fact, I inter 
ted myself in it particularly. 

I would have been just as happy, sir, to have made a recommenda- 
tion against a ruling in the Lasdon ease. 

Chairman Kran. Y¢ In no way agreed with Mr. Olj Ip yhant’s posi- 
tion of that time, which. was, and I quote, “We: are going to go ahead 
nn Lasdon and try to hold the cig on the others if we can 29 

Mr. Lynen. Yes. You see, sir, as I tried to explain, he didn’t share 
he view as strongly as | die 1 on aa business oper ations by char- 
itable organizations, and it seemed to me we were just running into a 


particularly thoroughly aan situation. 
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If I might relate, sir, people came in—and there are others, I could 
give you the names of them after this hearing—that came in and wanted 
rulings with respect to such matters. Here was the situation: If we did 
not give them a ruling, even though they operated the business, if they 
happened to be in the Second Circuit Court of Appeals, and so long as 
Roches Beach case still obtained, and it d d at that time, they could 
go to the Second Cireuit Court of Appeals and get a decision that 
as far as charitable corporations a neer! 


ed, it was not the character 


of their operations. The business can be run. So long as the business 


re () 


is being run for charitable purposes there is no tax on the business. In 
other words, you could set up a macaron! factory or a leather factory, 
or even war industries, and some of these cases were cases that in- 
Vv yIved war babies. and you could amend the narity and vou could 
make ita nonprofit organization, and under that case there wou 
be any tax. That is what would happen in court. On the other hand, 
if we followed that ruling, and the persons were entitled to a refund, 
then the Joint Committee on Internal Revenue, for what I thought 
were perfectly adequate, sound policy reasons, wouldn't permit the 
refund. 

We were in the middle of it and the legislation, I think, very happi 
ly solved it, sir. 

Chairman Kran. Mr. Tobin? 

Mr. ‘Torin. You said in response to a question just addressed to you 
by the chairman that your superiors talked about this matter from 
time to time, but that that had no effect. | did not concern you i 
reaching your decision on the merits of this matter, Mr. Lynch. Did 
you talk about this case with Secretary Snycer ¢ 

Mr. Lyncu. I think I did, sir. 

Mr. Tontn. Do you ordinarily discuss matters of this kind with the 
secretary ¢ 

Mr. Lyncn. Some I might, some I might not. In this particular 
ase : it is appar nt that when I oO eK J ple ked it up where 
it had been on the basis of an inquiry by the Secretary, a memorandum 
to Mr. Tietjens, Mr. Tietjens came in to see me about it, I know told 
me about it—he must have, it would have been the ordinary thing for 
him to do—and I knew those inquiries had taken place. 

Mr. Torry. And when you came back you were informed by Mr. 
Price, both by memorandum and over the telephone, that he had great 
difficulty in approving this ruling; is that right? 

Mr. Lyncu. I was informed of what that memo shows, sir; yes. 
And I discu ed It. ] called Mr. Price and discussed it with him, 
and I think Mr. Price and I—I don’t know how many discussions we 
had. We niay h \ » had more than one, at leneth. 

Mr. Tosrx. Mr. Lynch, I think it is apparent to everyone here that 
the problem involved in this case was a pretty technical issue in the 
tax law; would you agree to that 

Mr. Lyncn. A pretty technical 1ssue—— 

Mr. Torry. In interpreting the tax statutes. 

Mr. Lyncu. I thought so, very much so. 

Mr. Tonry. Did you ordinarily look to Secretary Snyder for guid- 
ance in solving these technical problems ¢ 

Mr. Lyncu. He looked to me for guidance, sir, and that was my job. 

Mr. Toptn. I would think so, That is why, when we examined the 
records of your telephone conversation of August 26, 1948, with Mr. 


case oT course if { { 


or 
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P) we we i little pus dat this language. You had called Mr. 





Price and had asked him when the previous application for the ruling 
had b ! j } tlie t VOu } 1 1) ¢ ; 
I h \ | mplating setting up 
etime Id ‘ nd why ey did that way, either. ‘They 
did 1 pe ifv a | cl . nted a ruling I would say it was 
inusual. That w 1 r that the Deputy Commissioner sent 
TT ‘ 1} ] i: as ol 
LI referring to t Lh letter that held that these royalty rights 
t ted capit 
(hi ‘ f rl I) utv Commissioner 
a t | he nuch that has 
tic I think that maybe the 
‘ this are pos 
agent pu iser, and if they do, if 
‘ 1 eS 
| ' 
I 4 I ° ado | the Secre i! Jt back 
\T | ‘ H | Vi \ » oO od « ough to show that 
( ( i 7 ’ yr ony tafl disc iIssions 
\} LOIN Ni i ( i\ at UC, Mr. Lynch? 
Mr. Lyne. Well, as | ~ Mr. Tobin. I think that—I don’t know 
hether T discussed it with Mr. Folev in the meantime or not. IT am 
ire a had it emo dum of the 20th before me. What actually 
ipa ntl Case. SIT, “net that its determ] tion waited Mr. 
()liy + et | \l Oliphant wasn't voing to be back for 
mwwed t nterest in it and I think I felt with 
Mir. Price at the time of that sion that I wanted to advise the 
w reta ae » hac t+ tha ‘ that ease. 
Mr. ‘I | e? 
Mr. Lynen. For the purpose of his information. sir. 
Mr. Torin. Would it be for the purpose of letting him know, for 
Kil ; it the Buren i) the Chief Counsel’s office were opposed 


Nir. Lyxcu. I dont 1 : 1O } I think it is indieated there 


it M Q)th) int was agreeable to the ruling and thought it could 
be rieht full nnroved 

Mr. Tortx~. Well, aside fi Mr. Oliphant. I think the Bureau 

| ( eT 4 sel’s people were opposed to the issuance of the 
ruling In any event, did vou simyq I want to inform the Secretary 
frilly 


Mr. Lynen. IT had cone into it, it was an unusual situation in the 
ense that while T was absent, Mr. Oliphant was absent and, as you 
ive heard, there was a telephone call to Mr. Foley. Mr. Tietjens 
was not as familiar as I was with tax matters. I made it my business 

] | out what it was all about, when it was brought 
to my attention, and IT was particularly interested, as I say, in the 
pplication of the Myers decision and Spanel ruling, that idea of trans 
muting ordain ry mcome from patents mto capital oAins. And I in 
tended to ady ise the ss cretary about i. 

Mr. Torin. Was that so the Secretary would be fully informed 
when he made the decision to issue this ruling ? 

Mr. Lynen. I think, Mr. Tobin—I don’t think it is fair to say 
that the Secretary made the decision this way. My only objective 
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in saying this is that I think I would 
bility. : 
it was all right to issue the ruling. 


Mr. Tosin. Well, now, Mr. Lynch, your log, or your calendar r: 
lh oJ id 


on August 30, reflects a conference wi 
£: 35 p.m. 


Mr. Lynecnu. } 
Mr. ‘Torry. 


Cd, 


sir. 


At 4:40 


went 


you 
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apper 
I certainly shared the view after going into it thoroughly that 


to the 


=~99 


IOOD 


arto be escaping respons! 


ther, 


to 


re May ck from 


lam aware of that. 


Secretarv’s ollice and your 


record does not indicate the subject of that meeting. Could that 
meeting with the secretary have been to discuss the Lasdon case ¢ 

Mr. Lyncu. I wish I could tell you int,sir. IT have no recol 
lection of it. As you know, | went to see the Secretary probably 
several times ¢ very day, hen he \ i Lnd Iq L\ 
recollection that I discussed this wit | Secretary L cid a u 
it with him on the basis of “Now, here are t { \ shall we ado 
[ think you said the records indicated that oc | 
don’t know the souree—one that vou refe) l ere vesterday about 
advising the Secretary that it had b ued, 

Mr. Tosin. Well, there is a referen Mr. Oliphant’s log of Sep 
tember 2 in which Mr. Oliphant sa | th ind told hn 
that it had been made.” but ther 1) ‘ {) \ Mr. Oh 
phant meant by that. But vou don’ ether th eting 
the s¢ cretary’s office Vi h Dh du Nl 1 if ( e 

iSonthn subject of th | isdon | \é 

Mr. Lyncnw. No. Personally I doubt hal But J 

ont want to argue the point with you, M Pobn Iw ( O 
why because I doubt that I ind teq ( ie | I 

‘ords that their case was still under e eration at ' time, and 
I doubt that I advised Mr. Mavock that it we i be le ind I doubt 
hat I took any time of the Secretary c , oO t of ce 
(ails about a matter that had not been lu But that ViLise 

nmy part, and that is all I can do 

Mi. Tonrn. You told us t other day ( i thought 
then that you toc kk this up \ Ith the se \ | vanted 
to have him informed on all such @ | Lppare you 
then thought this was a matter for decisis ecretarial level 
and you wanted him to be fully i eck ¢ ul olved 
i take 1t now that you are s mply tating t l ted “¢ etary 
to be informed on the status of the matte { ( 1 eal ul 
t ¢ 

Mr. Lyncn. Are you speaking when paul ( or 
ifter my meeting with Judge Mayvock, Mr. Tob 

Mr. Tonry. No. When I asked you nil of “I am not go 
ne to do anything on this until the Sec cet k.’ we didn’t 
then have this entry of your meeti etal o! u 
speculated that the reason you waited to make your own decision 


until the Secretary got back was that 
informed or in some way to help you wil 


Case, 


Mr. Lyncu. No, I don’t think it wa: 


jon in vour chara terization of Sper ulatic 
-ince that time I have had a chance to go over th 
ind that was after I ha 


rec 


rds, 


to me I ha 


after—they were voluminous 
been through them. It seems 


Vou Ww inted the secretary to be 


1 Chie proce s of deciding this 
that, Mr. Tobin. I mean, I 


non the thing. I thi 
Tl 


se recol ds. 


nk that 
iat was 
just 


e every warrant to conclude, 
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. hat the Secretary inquired of me about this matter, and 
that I discussed the matter with the Secretary. It would be entirely 
out of iracter, it would be the most unusual thing in the world, and 

I doubt that it ever happened, that I ever brought a matter of this 


sort to the Secretary for a decision. It was my job and I think it 


would be vou n relati e chairman, on a ‘onal matter that 
Col i f l I ‘ ( Cl Lf l! t 1 I l the General Counsel of the 
lreasur to put things to the « f executive of the Dey irtment in a 
flat vy. And to t i think it is all right or isn’t all right. 


he wanted this 


l 


Hel T) NIy loley 1 lad the 
\ ‘ . me maui over 

{ 7 rw Sc { \] ’ e. I later waited until Mr. O] 
inte : fr. Oliphant. T would surmise 


ng eS Tr _ il tit and told him what and 


wav: Many tax] " peful that they can get rul 
’ If t} | } f } ' ling to them ( 

] ‘ ' } ] | + +} kx that } onnotatio} if ql] 
if it nappropriat { t t { terest or hope I don’t know of 

{ ( ( ( ne with the Government who isn't 
honeful of eetti 1 1 ( | a on. I don’t think the eo 
? } re rent or wrong Wol hy oO! 
un we . Justified « judgment waved by that fact. 


‘ 
Mr. Torin. I would lk 0 vou, Mr. Lynch, the following 
lane » trol 1 { Gh der « ise, prepared by Mr. 


ee rs Atkins. wh f 1 i i now al issistant head of the 
Interpre e D H reading | 
Phe l { lett prepatr | 1 unit in fl » CASE conelude bv stating 
that t ‘ t ce t ( | » more IT think about it the more 
d to believe that tf] the proper disposition. It seems that none 
of t se t tio ean | S | to be b 1 fide transactions in the ordinary 
cours f } ss. All. so 1 s I have seen, have basic elements of tax mini 
mizatior If this be so, then I d t thir that the Commissioner can be criti- 
cized for refusing to rule. Our function is to aid in the conduct of ordinary 
bona fide business transactio1 ertainly not to aid in prospective transactions 
which have as their principal motive the minimization of taxes 


Would vou sav that that language would apply with equal force 


‘ 

Mr. Lynen. I think it would apply to that. It would apply to 
many, many cases, many hundreds of eases, sir. T would like to say 
that in my experience I doubt if there has ever been an application 
for a ruling or a closing agreement that isn’t based on tax motives. I 
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think the whole purpose when the Congress passed the act was to set 
up a procedure whereby taxpayers, with relation to transactions, where 
tax effects were Important, would be able to have a predetermination., 
] am not suggesting that that applies universally to every taxpayet 
Oby lously there h iS to be disc lminatlo? and poli Vas te when you rule 
and don’t rule. But from my point of view, and I certainly am not 
here to defend the Lasdon case and ev« rything that has been before 
this committee about it. I want, however, to set as straight as I can 
what seems to me the posture of it when it came before me on tech 
nical aspects. A ruling had been issued on what I thought were 
identical circumstances 1n the Spanel case before. 

Mr. Torin. Excuse me, Mr. Lynch. Can we stop there? You will 
recoonize the distinction, will you not, that Mr. Price made between 
the Spanel case and this one, to wit, that there was a substantial dif- 
ference in the ability of a corporation the ze of the International 
Late x Corp to pay for these a set it was buying, cl ad the ab lities of 
a substant lly assetless foundation like the Lasdon Foundation to pay 
for these assets. 

Mr. Lyncu. That certainly is a valid difference in fact, 

Mr. Torin. And that was the ground on which Mr. Price rejected 
this Spanel decision; was it not ? 

Mr. Lyneu. That was one thing he suggested in his memorandum 

Mr. Tosrn. That is the ground he suggested / 

Mr. Lyncn. I don’t know what his grounds were. But he brings 
that point out in his memorandum. 

Mr. Torin. Well, I take it in order to have approved the Lasdon 


Sir 
it 


ease ruling, you had to disagree with Mr. Price on that po nt ¢ 
Mr. Lyncn. On that basis: yes. And I would like to go further 


than that. I would like to Say that on this the ory of, as 1 understand 
it. the theory of economic inte rest | don’t know where the Bureau, 
where business, and where transactions would be in the application of 
that as any universal rule. A person organizes a corporation and sells 
a patent toa corporation. Chances are they may put in $10,000 capital, 
and what he does then is sell his patent rights to the corporation. In 
return for that he gets common stock, preferred stock, maybe he gets 
debentures, may be he gets a note. He holds the stock 6 months, he sells 
for capital gains. Under that theory, are we to hold that because there 
are no substantial assets in the corporation other than what he 
transferred—— 

Mr. Torin. You are not suggesting seriously, are you, Mr. Lynch, 
that that case is the same as the Lasdon case ? 

Mr. Lyncu. I am suggesting that the adoption of the principle of 
economic interest as it 1s outlined in this case is one that seems to me 
very, very difficult to apply and very hazardous to adopt. 

Mr. Tortn. Therefore, Mr. Lynch, why should the Bureau in ad 
vance foreclose itself from the possibility of reviewing such a trans- 
action if undertaken and seeking to obtain additional taxes if the 
Bureau disagrees with the taxpayer’s position? Why should the 
Bureau surrender millions of dollars in advance without ever trying 
out this issue in a court of law, for example, simply because the tax- 
payer comes in and asks for the ruling? Isn’t that the point that 
Mr. Atkins made? That the Bureau by issuing the ruling in this case 
was simply surrendering a right ever to review this transaction after 
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it wasmade? Mr. Atkins’ point was when the obvious purpose of this 
transaction Was simply to minimize taxes, why should we give it our 
blessing in advance é 

Mr. | 
were the policy of the Bureau and the policy of the Government, 
is General Counsel to the Treasury my job would have been much 


wnceu. I want to be very clear in my answer to that. If that 


easier. It would have been a oreat relief. 

Chairman Kean. Do you not think, Mr. Lynch, that that should 
be the policy ? 

Mr. Lyncn It has ot been, l 


( Pha Ky nN. It seen to me that the port of a ruling, of hav 
ing a ruline, is if a businessman is going to take certain actions for 
HuUuSINnes reasons, that the taxpaver ought to be able 1 know what 
hye iit ! ‘ ne to | 1) i taxable >< it of 

Mr. Lyxcnu yen 

( Lirma I \ DB f la icllol et up merely for the 
purpose « fy no sonny me of avoidine taxes, I don’t think 
the ¢ ment ought to ¢ uling 

Mr. Lyneu. Sir, I certan would have been happier if that had 
been the pol MI oul ive been easier. IT want to put it 
this way: I think there has been—and I think you will agree with me, 
Mr. Chairmar I think there has been a feeling certainly in congres- 
ol ommittees, and IT have been asked about this many, many 
tire perore ¢ riitts i vi ! the exist he law such that a 
persol entitled to 1 ( t as being applicable to his situation, 


and that person Want tO get a rullhg ora disposition of his case, or 


unyti oO else from the Bureau of Internal Revenue, the thing that has 
heen enjoined on us time after time is the fact that they ought to be en 


Now, L wou bo rree with you a moment, Mr. Chairman, in 
seeing outlined and published, and the public be made aware of it, and 
applied, a set of standards, rather than a generality. I consider that 
tatement by Mr. Craig Atkins, yes, that would be very fine. 


N oO vou ayppty 1 Lhiat iS The aquestlo si H yW do you 
app! t / If it wer 1) ble to do that, [ think it would be im- 
mense! elpfu In that 1 e field, as I think the record will show, 
of transact ) W th cl iritable or@anizatior ~ I devoted much time. 
tt i situation of the gravest, greatest difficulty. You know that, 
Mr. Chairman. We were before your committee on it. Certainly 
I would b lap prs nal ng r no trabnsactiol were a charit ble 
fo al here the eaing | between the persol where the pur- 
chaser and the seller, say, are substantially in control. 

Nov . Ehe U hngres ted on that, and what t| eC mere cid Was To 
Pp ify that the trai ction had to be for adequate consideration. I 


imnat he 

1 not being detailed now. I can supplement that. 
Chairman Kean. My memory is when the thing went through the 
House it was a great deal stricter. 

Mr. Lyncnu. It was a oreatl deal stricte P 

Chairman Kran. And the othe body changed it. 

Mr. Lyncu. That is correct. It was. And I don't think thi Con- 
gress, as I so well know, I don’t think any subject received more con- 


uo 
] 
l 


tinued and intensive and devoted consideration by this committee. 
Mr. ‘Tosin. Mr. Lynch, should this ruling have been published ? 
Mr. Lyncu. I wish it had been, sir, and in the light of today’s policy, 
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which happily has been changed, it would be, and it would be better 
if it had. 

Mr. Tostn. When the Bureau was faced with the question of 
whether or not to publish this ruling, the technical adviser for the 
Deputy Commissioner of Internal Revenue in charge of the Income 
Tax Unit, facing the question of publication, decided that the ruling 
should not be puolished, and these are the reasons that he gave 
| reading |: 

Assuming the tax avoidance aspects are not sufliciently strong to justify disre 
gard of form in favor of substance, the ruling is fuily covered by sections 111, 
44, and 117 of the Internal Revenue Code. This is a border line tax avoidance 
case, decided in favor of the taxpayer. Publication very inadvisable 

Would you agree with that ? 

Mr. Lyncu. No, sir. I never saw that, as you know. That matter 
never came to my attention. Would you say who wrote that memo 
randum and tell us what his function was? 

Mr. Torin. Frank Eddinefield, who was at that time the technical 
adviser to the Deputy Commissioner in charge of the Income Tax Unit. 

Mr. Lyxncu. No: I never saw that memoran n, and I want te ly, 
again, I would have been happy if the state of the law, as I viewed 
it, were such that there wasn't warrant for a favorable ruling in this 
case. I felt that there was. 

Mr. ‘TOBIN. And you think the ruling should have been published ¢ 

Mr. Lyncu. Yes. It think it is very much better. I think you 
know that last year with this committee we went very much into 
that subject as to greatel and more extensive public ation of ruln os, 
hot only of rulings, but it involved consideration of publicatic n of 
appucation for tax-exe iIpt stat and evi rythn g of that sort 

Chairman Kran. And there has been more publication ¢ 

Mr. Lyncu. That is right, sir. There have been. Il am not trying 
to defend the nonpublication, the fact that it was not published 
What I wanted to say from the standpoint of the Bureau of Internal 
Revenue as an institution ] am not speaking about particular people 
now or anything else—there was in the development of their ruling 
procedure ere went along with that this feeling that citizens ought 
to be surrounded and prote ted witha good deal of privacy as to thei 
tax affairs. ‘There wasa q estion all the time as to “Well, now, do we 
have warrant for disclosing individual transactions?” They had a 
policy of publishing rulings and usually in publishing them, the 
names were deleted and things like that. And there was a judgment 
some place along the line as to what rulings were important enough in 
the way of advisory interpretations for publication. The publica 
tion of them was overscant. 

Chairman Kran. It would have been dangerous to publish this rul 
ing because a lot of other people might have tried to pull the same 
kind of stuff ? 

Mr. Lyncu. Well, sir, they would be perfectly entitled to it in my 
view. 

Chairman Kran. Well, as long as you had made the decision in their 
favor, everybody else would be entitled to the same thing? 

Mr. Lyncn. Correct, sir. 

Chairman Kean. And this would make it so they could not. 
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Mr. Lynen. Mr. Tobin, I don’t know of any policy decision or 
‘onsideration that led to that decision. What I mean is by other 
people—Mr. Eddingfield can speak for himself on that. I don’t know 
that I was ever consulted on that matter. 

Chairman Kran. That was not in your province. 

Mr. Lyncu. No; and it wouldn’t be in the ordinary course of mat- 
ters that I would follow. 

Mr. Topix. Mr. Lynch, I have one final question. You stated a 
little while ago to the chairman that you felt that an obligation was 
to rule in situations where the taxpayer came in under a good claim, 
‘ven though the ruling might be disagreeable to the way in which 
the Bureau and the Treasury wanted the laws interpreted 4 

Mr. Lyncn. I said then and I say further that that can’t be fol- 
lowed through as absolute principle. I know areas where they don’t. 

Mr. Torin. The way that whole discussion went was on Mr. Atkins’ 
irgument that there was no justification for giving rulings in cases 
like this where the only purpose was tax avoidance. You responded 


that we can’t refuse to rule 


+ 


on that basis where the taxpayer Is ¢ ntitled 
fo a ruling. 

Did you not, in fact, as General Counsel of the Treasury Depart- 
ment, recommend to Secretary Snyder, and did you not agree with 
your recommendation, that the Treasury Departiment would refuse to 
issue ruline’s in cases in the very field, even though the Bureau knew 
what the law was, as far. at least. as the second circuit was concerned ? 

Mr. Lynen. Aren’t you speaking of businesses owned by tax-exempt 
foundat Ons é 

Mr. Tortn. You recommended to the Secretary that requests for 
ruli vs Ol eithe of the twe point involved here the capital-gains 
point, or the charitable foundation point—that in that area, nothwith- 
stand ©” your desires indicated today. that faxpavers be olven rulings, 
you recommended in a formal memorandum to the Secretary that 
it be the policy of the Treasury to refuse to rule in this area. I have 
1 memorandum from you to the Secretary to that effect. I would 
be glad to have vou examine it, if you like. 

Mr. Lyncn. Fine, I would like to see it. 

Mr. Tonrn. This was a copy that was furnished. Why do you not 
read it into the record. 

Mr. Lyncn. You go ahead and read it. Mr. Tobin, I would like 
to say this—and this is based on recollection: I think that came as 
v result of discussions with Mr. Kirby, and I think Mr. Kirby pre- 
pared that memorandum. 

Mr. Torrtn. That is right. 

Mr. Lyncn. And I think it came along asa result of our discussions. 
I don’t know whether I ever delivered that to the Secretary. I think 
I gave him the purport of it, and I do want to say—and I think Mr. 
Kirby will agree with me on it—that the basis of that was with respect 
to the business operations of charities. We had it up in the Mayers 
case. We had it up in all those other four cases, 

Mr. Torry. Passing that for the moment, Mr. Lynch, I want to read 
the memorandum, and then I think we can conclude your testimony 
for the moment. I merely wanted to suggest that you yourself, as 
General Counsel, took a position that in this very area you would 





: 
if 
} 

( 
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decline to rule rather than give favorable rulings in these situations. 
| Reading: | 


Memorandum for the Secretary. 

There are now pending before the Bureau of Internal Revenue a series of cases 
in which closing agreements for long-term capital-gains treatment have been 
requested. These cases involve the transfer of stock by the sto kholders of 
closely held business corporations to tax-exempt charitable organizations, or 
their subsidiaries organized for the purpose, with payment by such organizations 
to be made over a period of years from the tax-free profits of the business. Be 
cause of the fact that the stockholders may retain some characteristics of owner- 
ship or control in the business, there is some doubt as ft whether a completed 
sale of the stock or assets has actually occurred, and thus, whether the payments 
constitute capital gain or ordinary income. 


ruling 


Parenthetically, that Was Mr. Pi ice’s vie\ with T 


In view of this doubt, some question exists as to whether closing agreements, 
conceding capital-gains treatment, should issue to the selling stockholders. This 
uestion is magnified by the general context of the proposed transactions, in 
volving as they do the proposed operation of an ordinary business by a tax-exempt 
rganization. As you know, not only is the Bureau of Internal Revenue litigat r 


that particular matter, but it is contemplated that legislation will be recom- 
mended to the Congress in that area 


Therefore, considering the question with respect to capital gains, and in view 
of the general policy considerations regarding t empt organizations at this 

me, it would not now seem desirable to enter int the equested sing agree- 
ments Moreover, if such agreements ght have the appearance of placing 
[Treasury approval upon the whole of uch transactic s, possible « mbarras ment 
might thereby result in connection with any Treas res mendation regarding 
tax-exempt organizations to revoke legislatively the favorable tax treatment 


which makes such transactions attractive. 


Mr. LyN« H. Phat, I thi k, expresses mu better th in | have at- 
tempted to relate oral] 


1 


\ here, what my WwW Was is to the tax-exempt 
transactions involving acquisition of businesses. 

Mr. SApLAK. What wa the date of th 4 

Mr. Torin. Mr. Sadlak. this particular memorandum is undated, but 
the Trea ury people who fur) h iit to us estimate that it was pre 
pared in February 1950. I 


this matter, which was going on at the time this last ruling was 


t reflects thy conti ning pol cy struggle in 


requested. 

Mr. Lynen. Right. I just want to point out, Mr. Tobin and Mr. 
Chairman—I wouldn’t take the time of your committee in argument 
tbout this matter—but I do just want t int out again here that, of 

nis matte I l vant to point out again here that, o 
course, in this Lasdon matter, and in my estimation it didn’t seem a 
precedent, and the Spanel agreement didn’t seem to be a precedent to 
t. that in the Lasdon case, which was a patent case, patents have been 


if the officers, or 
who ever run the budget of Harvard University, but have the funds 
if it, as if thev had stock, and that was made speasfically clear in the 
legislation which was passed. 

Chairman Kran. Thank you, Mr. Lynch. Could vou stand aside 
until later ? 

Mr. Eddinefield, will you be sworn? Will vou raise your right 
hand? 

Do you solemnly swear that the testimonv you are about to give will 
be the truth, the whole truth, and nothing but the truth, so help you 
God? : 

Mr. Eppinertevp. I do. 


{ 
recognized as not business, but income, the same as if 
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TESTIMONY OF FRANK T. EDDINGFIELD, WASHINGTON, D. C., 
RETIRED, FORMER TECHNICAL ADVISER TO THE DEPUTY COM- 
MISSIONER, INCOME TAX UNIT 


Chair KEAN Wil \ lve our name and address to the 


Mr. Eppineriecp. Frank T. Eddingtield, 7220 14th Street NW. 


Mr. ‘Torts Mi Ie oO oe erstand that vou have recently 
retired / Is that 1 rht é : 

Mr. ] Y¢ e retired 

Mr. ‘I N (nd yust p (¢ r retirement, sir, what was your 
ositi 


Mr. Epvprncrieip. I wv idviser to the Deputy Commis 


Mr. Torr Sir. I ou to come here today and give the 
nheon tens ‘ oO I y noreement re 
guested by the Monsa ‘el ( of St. Louis Do you recall 
that ! ré 

\l i! I C i : 


} rt of ‘ (| | wey, | D> eve, were lJ 
1 ess, 1f J] 1% t wa ( ry L¢ restore the 
pl i j would be chiftic It to vet 
tly ! umbe is it 
Mr. 7 YS 
Mr. EnpINGFrieni | I Nd tax consequ nees, they 
had t t] nsural ! { to reouild the plant They 
‘ | oO { 1 they red oa irreement 
vy 1 ue } l ( LZ cea) hye 
effect that t] ( or « ors, wh ere going to re¢ 
tore building t ould re money from banks 
| primal es] ‘ } ment i t iil ub the 
chemi ul company Wouid st ad Ik ¢ j the loans. 
Mr. Torin. Sir, what w the requirements of section 112 (f) with 
respect to transactions of t ; 


Mr. Eppincrieip. That the money. the insurance money, would have 
ce) he used to restore the bu ( 7, 
Mr. Tornrn. Section 112 (f) was designed as a relief provision, was 
it not 4 
Mi EppINGFIELD. Yes: ] : e that it was to the extent that it 
would relieve them of tax. 
Mr. Torry. If section 112 (f) were not in the law, and a company 
isthis one had lt sured ts property for more than the property’s 
tax basis, when the insurance proceeds were received, a tax would be 
1e proceeds; is that right ? 


qaue on ti lifference bet wee the bas sand tl 
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Mr. Eppinerieitp. That is my understanding. 

Mr. ‘TOBIN. And section 11¥ f) was cd oned to pe rmit companies 
to avoid or postpone that tax provided they conformed to certain 
requirements ¢ 

Mr. Eppinerieip. That was t] tent of 

Mr. ‘Tosin. Was the problem inv d in th equest made by 
Monsanto as to whether or not Mo anto id compled with these 
requirements 4 

Mr. Eppinerieip. That was the re 


Mr. Tostn. Had their general problem been litieated by the 
Bureau? Do you know ? 

Mr. Eppinerteip. I understand there were 1 or 2 Tax Court or 
court cases that involved th questio 

Mr. Torin. Are you familiar, sir, wit] [winboro case in the 
Second Circuit ? 

Mr. Eppincrie_p. I can’t recall it at the ent, but my recollection 
is that the Bureau held that where the t Kpayer borrowed money to 
restore hi plant and did not use the insurance funds, that they were 
outside of 112 (f), and could not get its be { 


Mr. Torin. Did the Twinboro case involve a situation where the 
taxpayer had used his own funds and then later had gotten the insur- 


ance proceeds ¢ 

Mr. Eppineriecp. That may be so, but in both cases the Bureau held 
that they didn’t comply with the provisio f 112 (f). 

Mr. Topin. Therefore the differen ! ince proceeds was 


taxable? 

Mr. Eppinerietp. That is corvect. 

Mr. Tosrn. The Bureau held in the published ruling, did it not, that 
borrowed money would not suflice to com] iy W th section 112 (f) ? 

Mr. Epprnerievp. That is what | reca 

Mr. Toptn. And the financing arrangem« resented by Monsanto 
here was an effort to get around that ruling / 

Mr. Eppincrievp. That is apparently so. 

Mr. Tortn. Do you recall the nature of the financing arrangement 
which Monsanto had in this case ? 

Mr. Evpinerietp. Only what I have mentioned. 

Mr. Torin. That is, the contractors who were doing the reconstrue 
tion borrowed money Trom banks and the chemical conipany endorsed 
the contractors’ note 

Mr. Eppinerieip. That is my understanding. 

Mr. ‘Torrn. And could not the contractor also assion their claim 
against Monsanto to the banks and get paid directly by the banks? 

Mr. Epprnertevp. I presume that was in the agreement. I don’t 
recall it. 

Mr. Tostn. And then the banks would look directly to Monsanto? 

Mr. Eppinorrevp. Yes. 

Mr. Tostn. This came quite close to Monsanto’s borrowing funds to 
rebuild its plant, did it not? 

Mr. Eppinertetp. I couldn’t see any difference. 

Mr. Torin. Therefore, sir, did you object to the proposed closing 
agreement ? 

Mr. Epprnerrevp. I thought that legally they were without the 
provisions of 112 (f). 
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Mr. Torin. Mr. Eddingfield, I would like to show you a memoran 
dum respecting this matter which I believe vou wrote, and which was 
signed DY Deputy Commissione} McLarney. 


Mr. Epprnerievp. I recal] seeing that from one of your assistants, 
Do iment handed to the witness. ) 

Chairman Kran. While the witness is looking at this memorandum, 

he situation is that that law has since been changed, has it not ? 

Mr. Tosin. Yes, sir. It was changed as‘to events subsequent to 

ie amendment of the law. I believe that that was done in 1950. 


Chairman Kran. The law has been changed so that probably under 

t present law this action would not be questioned ? 
Mr. Torts That is meht. Under the present statute, if the trans- 
on had occurred after the amendment. to the law, this would not 
questlo |, but even under present law, transactions occurring 


} 


hefore enactment of the amendment would still be challengeable by 


Chairman Kran. In other words, Coneress did see that there was 
perhaps some equity in the position of Monsanto, even though it was 
ly not legal, and did change the position so that in the future 
/ 


such a case would receive consideration ¢ 
Mr. Torin. That is right. Of course. Mr. Chairman, the reason 


possib 


why the Congress changed the law was that under the statute in effect 
it this time, such an arrangement was noi possible, and that is why the 
iv umended. 
Chairman Kean. I think that that is pretty evident. The fact 
t the law had to be changed seems to me pretty evident that there 


as vrave question as to whether the traz saction was legal. 

Mr. Tonrx. Mr. Eddingfield, I would lke to read this memoran- 
d ly his IS your memoral d il of March 11, 1948, signed by Mr. 
McLarney, and addressed to the Chief Counsel [reading]: 


he proposed ng letter enclosing agreement in the above-named case is 
bmiitted to your office for review without approval by this office since there ap 
ears to be some question as to whether or not such ruling is in conflict with 
es cited in the ruling. There app to be very little difference hetween a 
iver borrowing money to pay for construction costs and having the con 
tractors withhold demand for payment for their work until the insurance pro- 
eeds have been received, especially if the contractor has to berrow money to 
finance the project The buildings erected on the taxpayers premises become 
at onee the property of the taxpayer, and at the same time there arises an obli- 


gation to pay for such erection. This is, in effect, borrowing money from the 
contractor! 

This office recognizes that this ruling in such eases of tracing dollars to restore 
plants, is oftentimes very hard but there appears to be no way that such result 
can be eliminated, and it should not be put aside because of a plausible subter- 


fuge 


At the t 


me you were given this matter to review, Mr. Eddinefield, 
were you aware that the Secretary of the Treasury was interested in 
it ? 

Mr. Eppinertenp. No: I never henrd about that before it went 
through my office. 

Mr. Torry. The request for the closing agreement which was nade 
on March 1, 1948, had been addressed to the Chief Counsel, and in 
vecordance with Bureau procedure, he had transmitted that to your 


iis sha sa acanert nee 


—_ 
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unit for consideration, and in his transmittal memorandum he notes 
lreading |: 

The Secretary of the Treasury has requested that action on this case be 
expedited. 

After you had transmitted this case to the Chief Counsel’s Office. 
what happened in the matter, Mr. Eddingtield 4 

Mr. Eppincrieip. There was a conference held by the Chief Counsel 
and some of his assistants to which Mr. McLarney was invited. Mi 
McLarney also took Mr. Neal with him at that conference. I didn’t 
know anything about it myself. I didn’t hear about it or know any 
thing about it until the final ruling came down. 

Mr. Tosrn. Mr. Neal was one of your subordinates; was he not? 

Mr. EppinGrievp. Ye S, 

Mr. Torin. And, as indicated on the memorandum by your initials, 


you were the author of the objection to the closing agreement 4 
Mr. EppING LELD. The usu procedure l for some member of the 


Practice and Procedure Division to write the original. That ruling 
goes through their processes, and finally comes to my office and very 
often one of m\ assistants would review it. In this case Mr. Neal 
reviewed it and approved it. When it came to my oflfice—and I 
view all of the letters, practically, that came through—I thought that 
it was not strictly a legal interpretation of the law, and so I wrote that 
memorandum, and sent it to the Chief Counsel for determination. 

Mr. Topix. Well, in the ordinary procedure, you would ~ unks 
have been present at that conference in the C hief Counsel’s Office: 
would you not ? 

Mr. bk DDINGFIELD. ] would expect to be called. 

Mr. Tosntxn. But you never were ? 

Mr. Eppincrietp. No: I was never called to that conference. 

Mr. Tosnin. Were you familiar at that time with a published ruling 
in a matter in which the Public Service Co. of New Hampshire had 
requested an inter pretation of this section ? 

Mr. Eppinerievp. I couldn't recall at this time, but I probablv was. 

Mr. Torin. It was a ruling in which the Bureau had stated publicly 
that borrowed funds would not satisfy the statute. 

Mr. Evpinerietp. Yes; I recall that principle. 

Mr. Tornrn. In view of the fact that this ruling had been published, 
do you think that this ruling in the Monsanto case ‘should have been 
published 

Mr. Enpincrietp. Not without reversing the other one. because the 
similar ity between borrowed money in this case was so ¢ ‘lose, that you 
can hardly say that it didn’t borrow the money. 

Mr. Tor iN. Then, as far as ordinary taxpayers were concerned, the 
Bureau's position in the published ruling remained the same 

Mr. Eppinerieip. That is what 1 would infer. 

Mr. Torn. Therefore, it might have been helpful to the taxpayers 
to know that the Monsanto Co. had obtained a change in that position ¢ 

Mr. Eppincrrevp. It would have been a very nice angle for them 
find out about, because it would avoid all of the implications of that 
published ruling. They could easily avoid them if they followed that 
Monsanto case: 

Mr. Tonrn. Those are all the questions that IT have, Mr. Chairman. 

Chairman Kran. Are there any questions, Mr. Sadlak ? 
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Mr. SapraKk. No. 

("| rman Kran. Thank you, Mr. Edd nofiel 
Mr. Eppincrievp. Thank you, sir. 

Chairman Kran. Mr. Geer. 


Will you raise your right hand / Do you solem1 ly swear that the 
ti y vou are about to give will be the truth, the whole truth, and 


nothing but the truth, so help you God ¢ 
Mr. Grrr. I do, sir. 


TESTIMONY OF BENNETTE E. GEER, JR., ALEXANDRIA, VA., 
INTERPRETATIVE DIVISION, CHIEF COUNSEL’S OFFICE 


Chairman Kran. Will you give your name and address to the 


\ir. Geer. Bennette E. Geer, Jr., 5466 Calhoun Avenue, \lexandria. 


Chairman Kran. Mr. Tobin. 

Mr. Tourn. What is your occupation, Mr. Geer ? 

Mr. Greer. I am an attorney. 

Mr. Tosin. Where are you employed, sir? 

Mr. Grrr. In the office of the Chief Counsel, Internal Revenue 
Hervice 


Mr. Torry. How long have you been emploved in the Chief Counsel’s 


Mr. Greer. S e 194 

Mr. Torry. In what diy wre you employed 

Mr. Grer. The Interpretative Division. 

\I PoRBIN. | il Clie 1) SION 4 hich handle . among other thing 
ilings and closing agreements, 1s that correct 4 

Mr. Grrr. T] s correct, sir. 

Mr. 1 BIN. Were Vou asslg ec, Mr. Geer, to the request by the 
Mo to Chemical Co. for a closu gy agreement ¢ 

Mr. 4s ER. I was. 

Mr. Tosrn. Do you recall the instructions given you when you were 
ven this case ? 


Mi Greer. It wa ndicated to me that. because of the national 
defense aspe ts of ¢« ve ee Monsanto Chem cal Co. back into produe 
tion, it was desirable a ruling in favor of Monsanto Chemical 
Co. be made, within the Rescsevat of the internal revenue laws. 

Chairman Kran. Who told you that ? 

Mr. Grrr. I can’t recall exactly. It was either the head of the Inter- 
pretative Division, Mr. Manning, or Mr. Karl Price, with whom I 
was instructed to discuss the case. 

Mr. Torin. Had you previously handled a problem of this same 
general nature, Mr. Geer ? 

Mr. Geer. I had, sir. 

Mr. Tosrn. Was that the application of the Public Service Co. of 
New Hampshire ? 

Mr. Geer. That is correct, sil 

Mr. Torry. Do you recall the facts of that case ? 

Mr. Grrr. Not with any great specification, other than that prob- 
lem, general problem, involved a loan arrangement, by which the loan 
proceeds would be put into the reconversion property, and the insur- 
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ance proceeds derived from the loss would be used to liquidate the 
loan. 

Chairman Kean. In what year was this that they asked you to 
expedite it on account of the war effort 4 

Mr. Geer. 1948. Did I say “the war effort” ? I should have said 
“the defense.” 

Chairman Kran. I think you said “the national-defense aspect.” 
That was in 1948, 2 years before Korea, 3 years after the end of the 
previous war, just about the time when we were being free and easy 
and dismissing our troops and all our soldiers and deciding that we are 
at peace with the world forever. Mr. Price simply had the intelh- 
gence of knowing that that was not so # 

Mr. Geer. I had no way of evaluating the information as given to 
me. 

Mr. Tonrn. Can you state what you recall, Mr. Geer, of the facts in 
the Public Service Co. matter / 

Mr. Grrr. In the Public Service? 

Mr. Tort. Yes. 

Mr. Grrr. That involved a loan. 

Mr. Torrn. I am sorry. You have done that. Excuse me. 

In that case the disaster was the seizure and condemnation of the 
company’s powerplant by the War Shipping Administration. Is 
that right? 

Mr. Geer. I believe that is correct, sir. 

Mr. Tosrn. And the question was that the taxpayer had insured 
against that, and it was as to the tax treatment of the condemnation 
award proceeds, where the taxpayer wanted to borrow money in antici- 
pation of getting the award ? 

Mr. Greer. That is correct, sir. 

Mr. Tosrn. And the Bureau held in that case that borrowing 
money would take the taxpayer out from under section 112 (f) and 
the proceeds would be taxable ? 

Mr. Grrr. That is correct, sir. 

Mr. Tosrn. And that ruling was published ¢ 

Mr. Grrr. Yes, sir. 

Mr. Tosrn. When this Monsanto matter was given to you, did you 
feel that it was governed by the previously published ruling? 

Mr. Grrr. I thought that it was. 

Mr. Toprn. Can you recall the exact nature of the financing ar- 
rangements which the Monsanto Co., had proposed here ? 

Mr. Geer. I don’t know that I can recall the exact nature. In 
general, the arrangement was one in which the contractors would 
provide the money with which to replace the facilities, borrowing 
that money from the banks, the bank loans to be underwritten in 
some manner by Monsanto Chemical, and then a demand for payment 
of replacing the facility would not be made upon Monsanto Chemical 
until such time as the insurance proceeds had been obtained by them. 

Mr. Torry. Did this sound to you like an attempt to borrow money 
pending the receipt of insurance proceeds ? 

Mr. Geer. It struck me so. 

Mr. Tortn. And therefore the proceeds would be taxable? 

Mr. Grrr. That is correct. 
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Mr. To In. Can you give the committee any estimate of the amount 
of tax that was involved in this case? 

Mr. Greer. I believe that, had this transaction been subjected to a 
tax, there would be a tax of approximately $1,600,000 imposed, 

Mr. Toptn. And therefore, Mr. Geer, did you recommend that the 
clo Ing agreement be denied ? 

Mr. Greer. In the final approval of the closing agreement, I did not. 
T did oppose t he ocranting of the closing agreement, in the earlier stages 
of disc on of the case. 

Mr. Tontn. And what happened to occasion you to change your 
mind? 

Mr. Geer. I had not been in agreement with the strict construction 
of section 112 (f) since the early days of my acquaintance with that 
section, but it was the policy of the Chief Counsel’s Office to render a 
very strict construction. That policy was enforced at the time this 
earilel rul ng was Olven. 

Mr. Tortx. Excuse me for a moment. That policy had been an- 
nounced to the world by publication of this Public Service ruling, 
had it not? 

Mr. Greer. That is correct. At the time that I received the Mon- 
santo Chemical Co. case, it was viewed in the light of that policy and 
in the light of that policv I had some difficulty in distinguishing the 

it lation Trom a loan. However. in a conference prior to disposition 

of the case in Mr. Oliphant’s office, 1 was informed that the policy 
with regard to section 112—well, let me say first that I had there, 
for the first time, learned that a creat many other people shared the 
view that I had, that section 112 (f) was more narrowly construed 
than was required by virtue of the statute, and I learned that the 
poli \ of a liberal or more liberal construction of section 112 (f) was 
to be followed and that, moreover, legislation was to be sought in 
connection with section 112 (f) to more liberalize its nature. 

hi t] il light, the rul noe proposed in Monsanto Chemical Co. seemed 
to me to be in accordance with the statute. and on that basis I could 
vo alol {y th it 

Mr. Tosry. Should not this change in a previously published police) V 
have been also made public so that other taxpayers similarly situs ated 
could avail themselves of the benefit of this Monsanto ruling? 

Mr. Greer. I, of course, had nothing to do with the publication of 
rulings by the Chief Counsel’s Office, or the Bureau. It seems to me 
that there is some logic to what yousay. I have been under the impres- 
sion. though. that there are only a few rulings ever published. 

Let me vo back further. The thing that I have discussed with you 
has been my personal views. Mr. Oliph: int’s views in regard to this 
case, and that of Mr. McLarney, at all times throughout the case was 
that the Monsanto Chemical Co. was distinguishable from I. T. 3827, 
which was the I. T. that had been published, and related to a loan. 

They felt that the gist of section 112 (f) was that the insurance 
proceeds must be traced into the replacement facilities. With regard 
to a loan, they felt that the borrowed funds could be traced into the 
replacement facilities, but not the insurance funds. But with regard 
to a situation such as that proposed by Monsanto Chemical Co., the 

surance funds could be traced directly into the replacement facili- 
ties, and, for that reason, they felt that it was distinguishable from 


the earlier I. T. 
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Mr. Toprn. But you did not? 

Mr. Grrr. Because they felt that way, and not, of course, because 
of the wav that I might have felt, it was that the official determination, 
so far as the Chief Counsel’s Office, was one in which the Monsanto 
case was distinguished from the earlier I. T., and based upon that, 
perhaps a publication would not necessarily be in order. 

Mr. Torry. I take it that as an attorney dealing in such matters, 
vou are unable to see that distinction ? 
~ Mr. Greer. I cansee the distinction. I can understand their position. 
I have some difficulty in agreeing with it. 

Mr. Topin. In fact, you did not agree with it? Is that not so? 

Mr. Geer. That is correct. 

Mr. Torin. Those are all the questions I have, Mr. Chairman. 

Chairman Kran. Thank you. 


Mr. Lynch. 
TESTIMONY OF THOMAS J. LYNCH—Resumed 


Mr. Torry. Mr. L yne h, von have heard the testimony of f the two 
previous witnesses, with respect to the Monsanto Chemical Co.’s appli- 
cation for a closing agreement on section 112 (f). When were you 
first contacted about this matter ? 

Mr. Lynceu. Perhaps, Mr. ‘Tobin, you will be good enough to give 
me the dates from the re ords that you havet here ¢ 

I was contacted by two peop le, and if vou will put them in propel 
sequence, please, first—and I don’t mean first in time—but one of them 
was Mr. Fred Ulmer, the treasurer ot Monsanto ¢ hemical Co.., who was 
referred to me by the Secretary, or from the S cretary *s Office: and 
the other one was Mr. Fred Eaton, an attorney, of New York, who 
came in to see me on the matter. 

Mr. ‘Tosrn. What was the nature of the request made by the Mon- 
santo people ¢ 

Mr. Lyncu. What was the nature of it? 

Mr. Torin. Yes. 

Mr. Lyncu. Well, I could just tell you my understanding of the 
facts of it. si 

It had to do with section 112 (f), and, as I understand it, as they 
presented the situation, it was this way: 

They had a styrene plant that had been destroyed in the Texas City 
disaster. That was in 1947. They had started, as I understand it, 
replacement and reconstruction as early as they could. This was in 
1948, those conferences with Mr. Ulmer and Mr. Eaton, early in 1948. 
They had been paid about $6 million by the insurance company as 
partial payment. 

As they represented the matter to me, the insurance company and 
they were in disagreement as to what the final settlement would be. 
There was a difference in their figures in the area of something be- 
tween, let us say, 8 and 9 million dollars in the insurance company’s 
view and maybe 12 or 13 million as to Monsanto’s view of what their 
damages should be. 

They thought that the insurance company was using the technical 
situation under 112 (f) with regard to replacement , that the insur- 
ance company was using that asa leverage against them i in the thought 
that the construction would be held up and they would want to ‘eet 
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n early settlement before proceeding so they wouldn’t lose the ad- 
vantage of the reconversion, the replacement provisions of 112 (f). 

As you know, I discussed the matter at considerable length with 
Mr. Ulmer. I discussed it with Mr. Eaton. 

Chairman Kran. Who was the first man whom you mentioned ? 

Mr. Lyncu. Mr. Ulmer. treasurer of Monsanto Chemical Co. I 
discussed it with Mr. Eaton. I must say I ap proached it very sym- 
pathetic ally and I think the saad will show that I had discussions 

Mr. Karl Price, Mr. Oliphant, and I think my gener: ul purpose 
was to see if there was any 1n which this equite able situation could 
be worked out properly un der the statute. 

Mr. Torry. Mr. Lynch, what was the proposal made to you by the 
Monsanto Chemical Co. with anal to satisfying the requirements 
of the statute ? 

Mr. Lyncu. I don’t recall precisely. sir, but perhaps if you do have 
it there I will be glad to be advised about it. 

Mr. Torin. Let me put it this way, did you suggest or did you help 
to devise the financing arrangements by which Monsanto suggested 
this statute could be satisfied ? 

Mr. Lynceu. I participated in discussions about that. I doubt that 
IT “invented” it 

Mr. Tonrn. What was the — proposition made by Monsanto? 

Mr. Lyncn. I don’t recall, I think that they had some discus- 
sions in the Bureau of Intern: al Revenue and, whether it was that they 
would just borrow from banks and then proceed, it is my recollection 
that in those discussions of the matter, the prospective ruling was 
not viewed favorably in the Bureau. They may have been told that 
on that basis they could not get a ruling or would not get a favorable 
ruling. 

Off the record. Would you excuse me. I think I left some papers. 

Mr. Torry. Surely. While you are finding your papers, Mr. Lynch, 
l think I might read into the record some of the log entries relating 
tothismatter. You are, I think, familiar with all of these. 

The first one is dated January 19, 1948, and is a call from you to 
Ralph Dwan, an Assistant Chief Counsel of the Bureau, in which 
you inform him of the problem and request that he arr ange an ap- 
pointment for a Monsanto representative, with somebody in the Bu- 
reau. He did that. 

Then later that day Monsanto’s counsel was advised that an ap- 
pointment would be arranged. 

Your calendar on February 11, 1948, indicates that you gave Mr. 
DeWind, who was then tax legislative counsel, a letter sent down 
to you from the Secretary’s office, a letter from Mr. Ulmer. concern- 
ing the Monsanto Chemical Co., and on that same day you called 
Mr. Oliphant and advised him that the Monsanto peop le had been 
in to see the Secretary and requested Mr. Oliphant to see if | reading |— 
any of the boys considering it, might think of some ways to accomplish a re- 
sult which seems to be equitable and which might be helpful 

Were your attorneys acting as Monsanto’s counsel in this matter 
or simply trying to help them deal with a difficult statute? 

Mr. Lyncu. I would prefer the latter characterization, sir. I think 
that was my view on it. I do want to say—and I think as I told 
you in our discussions about it, the Treasury Department at that time 
was initiating proposals for legislation. 
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Mr. Wiggins was Under Secretary at that time and he was having 
conferences with the chairman—and I presume with members of this 
committee—and one of the proposals was designed to deal with this 
type of situation, and it is my understanding, sir, that there was not 
only active Treasury recommendation, but most sympathetic consid- 
eration on the part of Mr. Knutson who was then chairman of this 
committee, and others. 

I think the proposal got into—I am quite sure the proposal was 
included in a bill, H. R. 6712, but [ think that was not acted on finally. 

Mr. Tosrn. Well, as a matter of fact, Mr. Lynch, was it not agreed 
in your office at this time that the only way that people like Monsanto 

could be ] ielpe 1 would be to amend the law ? 

Mr. Ly NCH. No, | don’t think th it was agreed, because the result 
came out as to the particular procedure. I do think the conferences 

the initial stages indicated that it might be necessary to change 
the regulations, or amend the law. 

Mr. Torstn. I realize that the ultimate result was that Monsanto 
got a closing agreement, without amending the statute, but that is 
not what I asked you. 

[ asked you if it is not the fact that at the time there was general 
agreement in your office that relief of the type that was granted to 

Monsanto here ¢ sould not be done without amending the statute ¢ 

Mr. Lyneu. I don’t think there was any conclusion, sir. 

Mr. Tosrn. Well, as a matter of fact, Mr. Lynch, do not your own 
telephone records indicate that you requested both Mr. DeWind and 
Mr. Oliphant, and the Secretary requested you, and the Monsanto 
Chemical Co.—they all requested you to consider the possibility of 
amending the Treasury Regulations so as to give Monsanto a break? 

Mr. Lyncu. It was on all fronts, as to legislation, and Treasury 
Regulations. 

Mr. Torry. And were you not advised by the tax legislative counsel, 
that in his view it would be impossible to amend the regulations to 
bring anticipatory replacements within the purview of the relief 
provided by the statute? 

Mr. Lynceu. I think, sir, that the conclusion of this matter was that 
it was viewed as not being an anticipatory replacement. The basis 

of the closing agreement was that it conformed with the statute, and, 
on that basis, the change that was made later in the legislation was 
not necessary for this result. 

Mr. Tosin. Well, you will agree, will you not, and I will show you 
a memorandum of February 10, 1948, from Mr. De Wind to you, which 
begins as follows [reading] 

You inquired concerning the possibility of amending section 29.112 (f)-1 
of Regulations 111 to bring anticipatory replacements within the purview of 
the relief provided by that section. Such an amendment would appear to be of 
doubtful validity and would seem to place the Treasury in an anomalous posi- 
tion, unless the statute itself is first amended to grant the desired result, 

Mr. Lyncu. Do Lagree with that? Yes, I received that and I recall 
it, sir. 

Mr. Tontn. And after you received that, did you conclude that it 
would not be possible to amend the regulations to give the Monsanto 
people equitable relief here ? 

Mr. Lyncu. I presume I received that and proceeded no further 
with respect to amendment of the regulations. 
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Mr. Torin. Well, your telephone conversations with Mr. Oliphant 
as of February 11, showed you as saying this [reading |: 


I haven't looked at it closely from the standp« ( hether the court deci- 
sions a1 n fact, based upon our regulations, w h are very tight, or whether 
the court decisions reflect also the tightness in the st ite. Also, on the other 
hand, as t ether there is s¢ ay of accomplishing it, for instance, Just to 
pu ethi t of the hat rhe e not ready to settle with the insurance 
7 nt See what the problems involved 

hey yl t e ¢ ca Ss 


I take it that you « led that that ild not be done: is that 


( { ld : te 
\I ] vcH. I t is, ] t eo x of th 
vy here. not « t } t ¢ 
Mr. Tornrn. And e you fel t t ixpayer had not bor- 
r I 101 
M | YNCH I DO! n ¢ but under 
e arrangement, I felt the crux of the case was th nd I think you 


| find that this is indicated by Judge Hand’s decisio | opinion 

the T'winboro case, as I recall it. 

Mr. Torin. Yes. 

Mr. Lyncu. There was also a decision having to do with—I be- 
lieve it was the Community Traction Co., here in Washington, as 


to the re placeime nt of a building 

I felt that the crux of the whole thing was whether you could trace 
the insurance proceeds into the replacement. I fel it the statute wag 
interpreted, and that J idge Hand indicated that it was inte I} reted, as 
a mechanistic device in order to comply with it. 

The essence of the matter was: “Can you trace the insurance pro- 
ceeds into the constructio ve 

Now, the Bureau had taken the position that borrowed funds, just 


generally borrowed funds, if I expect to get an award for condem- 
nation, or if I expect to get reimbursed from an insurance company, 
and just in general anticipation of that I go to a bank and borrow 
money and am later reimbursed by the insurance company, that that 


1T1O! 


does not come within the statute. 
Now. the device here was a mechanistic device. It was desioned 
to comply literally with the statute, and the statute is a literal one, 


and literal in its effects, and in this case what was done was that the 


contractors borrowed trom the bank. Those horrowings of the con- 
tractors were, as I understand it, guaranteed by Monsanto. The 
contractors agreed to defer billing Monsanto until the insurance pro- 


ceeds were received. The insurance proceeds then were paid out to the 
contractors in payment of their billings. 


I want to be the first to grant that the difference between that and 
borrowing is somewhat diflicult. The difference in it is that the 
tatute is a literal one and has a literal requirement of what I thought 
the essence was—being able to trace the insurance proceeds into the 
replacement. 


b 
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Mr. Tontn. And the Public Service Co. of — w Hampshire, when 
it was faced with this problem, was a. le to get a ruling because 
it was going to borrow “generally, in caeawad enticinell mn” of final 
recovery of insurance proceeds; is that it, sir? 

Mr. Lyncn. Correct, sir. 

Mr. Topix. Whereas, if they had gone to the bank in specific antici- 
pation of specific recoveries from the specific insurance policies, then 


you Wol ld have approved t Ir requ t¢ 

Mr. Lyncn. I don’t think so. If they had dene what had been 
done in the Monsanto case, I think then ind I wv sh you would read 
the ruling letter, to make it specifie that that is the final letter issued 
over the Commissioner’ enature 1 understand it, if there be 


a ruling or closing agreement. 

Mr. Tortn. Well, what was the financing arrangement which Mon- 
anto employed and which they came to you and discussed ¢ 

Mr. Lyncu. What was it? I don’t know how many were dis- 
cussed. ] think there was a trust arrangement, there was a bDoOrrow- 
ing arrangement, and I don’t recall what others, Mr. Tobin, at this 
time, Perhaps you could point to them and refresh ny 1'¢ ol 

Mr. Topix. On Jan lary 30, 1948, the Monsanto Chemical Co. re- 
quested a closing agreement as follows | re: ading |: 


= - J 


Monsanto proposes either to borrow money from various banks or persons 
or to advance its own funds 


and so on. 

Mr. Lyncn. Yes. 

Mr. Torin. Either of those routes would have denied them the 
benefits of the statute, would it not? 

Mr. Lynen. It would, and I believe the Bureau took that position 
with respect to the first request. 

Mr. Tosin. But in this arrangement, whereby the contractor would 
gotoa bank and borrow money on Monsanto credit and Monsanto vuar- 
nuteeing the notes and the bank having the option to look directly 
to Monsanto after only a formal request of the contractor for pay- 
ment, n that case you would say that Monsanto had not borrowed 
money 

Mr. I yNcH. Will you finish saying what Monsanto did? 

Mr. ‘Torry. When you answer my question, I will be glad to read 
the whole closing agreement. 

Mr. Lyneu. I didn’t mean to read the whole closing agreement. I 
think there was another part. 

The contractors were on the loan with the bank. This was euaran- 
teed by Monsanto. That was a general borrowing with the banks, as I 
understand it. The contractors were to bill Monsanto at a later 
time, and Monsanto was to pay them out of these insurance proceeds. 

Now, to the extent that the contractors weren’t paid, or would be 
paid out of the insurance proceeds, the benefits of the statute would 
be applicable; to the extent that the insurance was not recovered, 
they could not pay them out of the proceeds, and the benefits of the 
statute would not be applicable. 

Mr. Torin. You left out one important element, Mr. Lynch. If 
the contractor wanted to get some of the money from the bank he 
could, without having to wait until Monsanto got paid by the insur- 
ance company, and the bank could look to Monsanto. In other words, 
the bank was loaning the money to Monsanto, in effect. 
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Mr. Lyncu. That is correct. 

Mr. ‘Torin. Loaning the money on Monsanto credit ? 

Mr. Lyncu. That is my understanding. 

Mr. Torin. Financing o the | building and Monsanto was ultimately 
to pay out of the insurance proceeds / 

Mr. Lynceu. That is correct. 

Mr. Torry. And you say that under those circumstances the closing 
agreement was proper? ; 

Mr. Lyncu. My view was that that statute calls for a mechanistic 


result. It has to be such. And I do want to say, 1a | may, Mr. 
Chairman on I think I will avow here, that I looked upon this 
problem very sympathetically. In the first place, it was the Texas 
City disaster. I am not certain but what the Government, in good 


conscience, shouldn’t view some of the horrendous results of that with 
some s\ mpathy if they had any responsibility in the matter. 

In the second place, it seems as though here was an instance where, 
as | expressed it in one of these memoranda, because of the very 
tightness or mechanistic requirements of this statute, the insurance 
company, I believe I said sometime here, was trying to chisel, thought 
- y could get an easier settlement by requiring the company, because 

Tt ‘he tax ad intages that th 1eVy would lose—— 
Chairman Kran. Do you know what insurance company it was that 
was trying to chisel # 

Mr. Lyncn. These were representations made to me, sir. I don’t 
know. Mr. Fred Ulmer is prese nt here, who is the treasurer of the 
company, and Mr. Snyder, vice president, and I am sure they could 
give you any information on that score, sir. 

But, in addition to that I also felt that they did say that this was 
a styrene plant, and I am not suggesting that a taxpayer be treated 
differently because it might be a styrene plant. What I mean is that 
this situation was one that suggested any sympathetic proper consid- 
eration the Government could see. Now, the styrene plant was built 
in connection with the Government’s synthetic-rubber program. The 
Government was still operating the copolymer rubber plants to make 
rubber. It was one of the strategic plants for supplying, as I under- 
stand it, the chemical general plastics field. It was a problem, as to 
Monsanto, as to whether they would stop construction and get the 
benefit of the statute or would the statute be used as a leverage against 
them by the insurance companies. 

It is my recollection—and I am sure Mr. Tobin can verify this if I 
am correct—that in one of the cases Judge Hand raised the question 
whether or not borrowed funds would suffice, perhaps they should. 

Now, the Bureau took the opposite position, and had been taking a 
stringent position. The Bureau took the position that a general bor- 
rowing—and that is what the cases were, as I understand them, pre- 
viously, a general borrowing from the bank would suffice. 

As far as tax loss to the Government was concerned—I say “tax 
loss”—the fact is that because of the explosion, and because you get a 
plant replacement and because you want to use insurance proceeds, you 
would have a tax on it, whereas if you had the advantage of waiting, 
if you deferred construc tien-wlied h didn’t seem to be in the interests 
of anybody—and wanted to sit out the insurance company on it, you 
would have this tax advantage. 
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Chairman Kran. Well, you felt that as there was equity in the 
Monsanto case, that it was therefore proper for you to try to help them 
work out such a way that they would not run into payments to the 
Federal Government for technical reasons, which would prevent them 
speeding up the building of their plant? 

Mr. Lyncen. Correct. The various technical reasons—I wouldn’t 
even say “technical reasons.” It is too broad. I would say plainly 
“mechanistic” and nothing else. 

Mr. Topix. Mr. Lynch, how would you feel about a situation in 
which the injury to the taxpayer 1s caused by the operations of the 
Federal Government ? 

Would you not feel that in such a case the equities would entitle 
such taxpayer to consideration aa equitable relief from the opera- 
tions of this statute ? 

Mr. Lyncu. If it could properly be worked out. 

Mr. Torrn. That was the situation in which the New Hampshire 
company found itself, and I am at a loss to understand how it was 
that the Monsanto Chemical Co., of St. Louis got so much more solici- 
tude in its situation arising from a disaster, when the New Hamp- 
shire utility, whose disaster was caused by the operations of the Fed- 
eral Government, got no solicitude at all. 

Mr. Lyncu. I didn’t participate in the New Hampshire case. I 
don’t know. 

I don’t want to leave this record with any inference that I think 
it is not warranted. However, you want to view it as to this arrange- 
ment. I don’t claim credit as having been the inventor of it. I think 
it is only fair to say that the tax counsel and the officials of Monsanto 
Chemical Co. were the ones who suggested it and suggested it formally. 
I was very sympathetic to it. In my discussions it shows I raised the 
question with Mr. Price as to what the difference would be, as to 
whether it was a pledge, or whether it was a trust, and I was very sym- 
pathetic to doing it. 

This particular arrangement that was worked out, I am quite sure 
was worked out by the Monsanto Chemical Co.’s attorneys, and pre- 
sented by them. 

Mr. Torin. I would like to explore that point a little bit. I think 
you have before you—or if not, I will give you a copy—of the excerpts 
from your log, which relate to this matter. 

I would like to read excerpts from those and see if these excerpts 
do not suggest to you that you had more part than you realize. 

Mr. Lyneu. Mr. Tobin, I had a whole lot to do with this. I wasn’t 
suggesting 

Mr. Torrn. Just let me read this. 

Mr. Lyncu. Excuse me. 

Mr. Torry. In your first conversation on the matter with Mr. Dwan, 
you state that this friend of yours in New York, Mr. Eaton, has this 
problem. 

Chairman Kran. Is this under date of January 19? 

Mr. Topin. Yes, sir. January 19, 1948. 

You go on to state the problem and request that Dwan consider it 

Then you suggest to Dwan [reading]: 





I wonder if there is any way that the loss of that advantage might be avoided 
if there is some sort of definite plan or commitment on the fund that they could 
set up to recover by ruling or something of that sort? 
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Then on Fi bruary 11, you said to Mr. Oliphant: 


I wanted to see whether there isn’t some basis, direct or indirect, for per- 


Also, on the othe hand, as to whether there is some way of accom] lishing it, 
f< to pu somet ng t t hat See what the problems 
are involved in changing the regulations in what appear to be equitable cases. 


And on February 13, speaking to Mr. Oliphant, he suggested: 


Another possibility would be—suppose they sell their claims— 


I 


Or |] ve t 

Mr. OLipHant. That’s a possibilit If they pledge them it is the same as a 
lk 

Mr. Lyncu. Not if it is pledged out of the proceeds. 

Speaking with Mr. Price on the same day: 

The one possibility is if they pledge their insurance claims against the money 
from a bank. The next step, that means the loan from the bank for which you 
pledge the insurance, then you couldn’t have uw general obligation It couldn't 


be backed up by a general obligation to pay. Whether that extent of purism is 
necessary I don’t know 

It seems to me that the essentials of plan which Monsanto 
ultimately submitted are pretty well « es in your conversations 
with Bureau attorneys. 

Mr. Lyncn. J hey May be. I was certain 11 ap pes ‘hin Y it from 
every angle, and I certainly took the view that the general “consider- 
ations warranted a sympathetic approach to it. 

I do think, however, that I would be a little bit arrogant if I took 
to myself all credit for it, or, if you prefer to put it in terms of blame, 
because I do think that from my information, that reflected some 
results of conversations with the Montsanto people as to how it might 
be worked out. 

Mr. Torin. In other words, Mr. Lynch, you felt that the equities of 
this situation were such that if any way at all could be found to satisfy 
the statute, you wanted to find it? Is that a fair way to state it? 

Mr. Lynen. if you put it this way, “if there was a way to satisfy 
the statute.” 

Mr. Torin. That is what I said. 

Mr. Lynen. If there was a way to satisfy the statute. 

Chairman Kran. That was after the Sec retary had sent an officer of 
the company down to see you ? 

Mr. Lyncu. Whatever the record is, sir—and it might be supplied 
here. The Secretary sent Mr. Ulmer to see me, yes, sir. 

Chairman Kean, I tho ught that you testified at the start that your 
original contact with this thing was when the Secretar y sent somebody 
down to you. 

Mr. Lyncu. I am not sure of that, whether it was that, or Mr. 
Eaton pe rhaps Mr. Eaton coming to see me, rather than Mr. Ulmer 
being referred by the Secretary—but I am sure Mr. Tobin can supply 
th 1t information. 

Mr. Tosrn. According to your records, Mr. Lynch, your first contact 
with the matter was when Mr. Eaton called you on the telephone. 

Thereafter, there are in your own records several cases of contacts 
of you by Secretary Snyder 


—_— 
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When Secretary Snyder was first contacted on this matter we cannot, 
of course, determine from your records. 

Mr. Lyncu. I believe, Mr. Chairman, in answer to your question, 
that I first learned about this from Mr. Eaton. 

Chairman Kran. We have on this sheet here November 10, 1947. 

Mr. Tostn. That is with respect to another tax problem which the 
Monsanto people had. We found instances of three tax cases, 01 prob- 
lems, which the company had, on which they went to the Secretary. 

Chairman Kran. On November 10, the Secretary did see them; 1s 
that correct ¢ 

Mr. Tonrn. Yes, sir. That was their problem with respect to the 
application of depreciation rates, — Selial on in those excerpts you 
will find that Mr. Ulmer, the treasurer of Monsanto, went to see Se 
retary Snyder about their excess profits ease. So the officials of Mon- 
santo went to Secret: ry Snyder three times. 

Chairman Kean, Any time the Monsanto Co. was interested in any- 
thing, they went to Secretary Snyder, instead of to the Bureau where 
the case should have been handled ? 

Mr. Tosrn. They certainly did on these three cases. There is no 
question about that. 

Would that have had any effect oh youl de ire to help the Mon 
santo peo} yle out, Mh. L\ neh ? 

Mr. Lyncu. Well, sir, any answer like that would be an after-the- 
fact rationalization. 

I think from what I have said and from what the record indicates, 
it shows that I had a quite distinct sympathetic approach to what 
the situation was, and that I confess to and avow right here. 

Mr. Torin. Well now, the record thus far discloses that that origi- 
nal roy est made by Monsanto was a closing agreement either on the 
basis 0 i boreeming money or using their own money, and that was 
ab: mowed in favor of this arrangement, which was ultimately worked 
out. And I have suggested to you that you had a considerable part 
in working this out. 

Mr. Lyneu. That I did, sir. 

Mr. Torry. It also appears that that matter of amending the regu- 
lations to accommodate this company had been considered, and it 
had been determined that no amendment of the regulations could be 
justified under the statute, which would make this possible. 

I would like to read to you, Mr. Lynch, a portion of the report of 
the Committee on Ways and Means, accompanying the amendment to 
this statute which granted prospective relief to cases of this kind, 
and see if you agree that this committee report correctly states the 
law as of 1948. [| Reading:] 

While section 112 (f) of the Code now operates in the majority of cases to 
relieve taxpayers from the payments of the tax upon gain where property has 
been involuntarily converted, the requirements of this provision have operated 
to deny relief in some cases where your committee believes that relief should 
be granted. No relief is accorded under existing law where, before receipt of 
the proceeds for the converted property, the taxpayer purchases replacement 
property. 

In other words, you cannot use your own money ¢ 

Mr. Lynen. That is my understanding. 

Mr. Torrtn (continuing reading) : 

Relief is denied in these anticipatory replacement cases, since the benefits 
of section 112 (f) are limited to those cases in which the proceeds from the 
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converted property can be directly traced into the subsequently acquired prop- 
erty The problem also arises under the present law where the taxpayer uses 
a part of the proceeds from the converted property to pay off indebtedness on 


the converted property 


Is that right? 

Mr. Lyncu. I understand, sir. That is exactly what I thought the 
crux of the thing is, and it says there, that where the proceeds of the 
insurance can be traced into the re plac ement property, and the objec- 
tive here was to satisfy in a technical sense—I acknowledge in a mecha- 
nistic way—that require ment of the statute. ; 

Mr. Tosin. Mr. Lynch, I have just read this sentence, and I will 
read it again: 

The problem also arises under the present law where the taxpayer uses a 
part of the proceeds from the converted property 
in this e the insured 
where the taxpayer uses a part of the insured proceeds from the converted prop 
erty to pay off indebtedness on the converted property. 

The converted property here being the new plant. Do you agree 
with that statement ? 

Mr. Lyncn. I would agree with that if they had a mortgage on it, 
ves. I don’t think that means general indebtedness. I am quite sure 
th it is what it means. If you will look into the history of that, you 
will find that the particular problems arose in connection with paying 
off a mortgage on the plant, where if you had a plant and if it was 
worth $10 million, and 1f you had a mortgage on it— 

Mr. ‘Torin. Let us not quibble about that. 

Mr. Lyncn. Of $5 million, that you had a particular problem under 
the statute. 

Mr. Tozstn. Let us not quibble about words. 

Mr. Lyncn. I am not quibbling, I am saying what my under- 
standmeg 1S. 

Mr. Tostn. Would you not say that the indebtedness which Mon- 
santo owed on this new construction was indebtedness on this new 
property ¢ 

Mr. Lynen. I don’t want to take your time arguing, but, if you will 
look at the cases, and basis of hearings leading to the amendment of 
that statute, I think you will find that that indebtedness relates to 
the particular problem of paying off existing indebtedness on the 
property. 

Mr. Tostn. That is it exactly. 

Mr. Lyncu. That is to be replaced. 

Mr. Tortn. Oh, no. 

Mr. Lyncu. I would like to, without prolonging this discussion—it 
is very technical—I would like if you would give me an opportunity 
to look into that and furnish the committee with anything I can on it. 

Mr. Torry. I think that the committee would like to see that. 

Mr. Lynen. It was not suggested, I am sure, that that particular 
statement had anything to do with the Monsanto arrangement or an 
arrangement such as in the Monsanto case. 

Mr. Tortn. Of course not, because the Monsanto arrangement was 
not made public and undoubtedly the committee did not know of the 
existence of a Monsanto arrangement. The committee report said, 
and you agree, Mr. Lynch, that it was a correct statement of the law, 
that when the taxpayer uses a part of the proceeds of the converted 
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property to pay off indebtedness of the converted property the taxpayer 
cannot use section 112 (f)—and I think you have agreed that that 
is exactly what was done by the Monsanto people ? 

Mr. Lyncn. I have not at all, sir, and I say that what that means 
is that if my property were condemned and I get the proceeds of the 
condemnation, and what I want to do, instead of replacement, if I had 
a mortgage on my property of $12,000 and used the $12,000 to pay off 
that mortgage, I think there was a very serious question under the stat- 
ute as it previously existed, that that statute would be applicable in 
that situation. 

Mr. Torin. Well, sir, it would be applicable. There is no question 
about that. 

Would you agree this far, Mr. Lynch, and then we need not pursue 
this further? Would you agree that the Monsanto Chemical Co, used 
the proceeds of this insurance to pay off the bank loans on the 
construction ? 

Mr. Lynen. Sir, the way it was set up and set up mechanisti- 
cally—— 

Mr. Tosrn. Can you answer the question ? Did they not use the 
insurance proceeds to pay off these bank loans ? 

Mr. Lyncu. The contractors used it, as far as I know. 

Mr. Tosrn. Did not the Monsanto Chemical Co. use the proceeds 
of these insurance poli ‘ies to pay off these bank loans? 

Mr. Lynen. That I don’t know. Perhaps you know. You may 
have discussed it with the company. I don’t mnow. 

Mr. Tosin. Was that not ex: wctly the idea that you had? 

Mr. Lyncn. No. I thought that the contractors had a loan from 
a bank; they got the insurance company proceeds, proceeds from the 
insurance policies. The contractors billed Monsanto and were paid 
out of the insurance proceeds. 

Mr. Tostn. By Monsanto ? 

Mr. Lyncn. By Monsanto. And then the contractors paid off the 
loans that they had at the banks. 

Mr. Torry. And the contractors and the banks and Monsanto had 
all agreed that the bank could go ahead and pay the contractors and 
the bank could look to Monsanto instead of going to the contractors 
first. Under those circumstances, will you agree W ith me—and if you 
say “Ves” or “No” it will simplify things—the Monsanto Chemical Co. 
used the proceeds from these insurance policies to pay off the bank 
loans? 

Mr. Lyncu. May I have that question read to me? 

(The record was re ad by the reporter. ) 

Mr. Lyncu. That is not my understanding of the mechanics of the 
arrangement. 

Mr. Torry. Well, in form, Mr. Lynch, perhaps not, but in substance 
that was so; was it not ? 

Mr. Lyncen. Form is ~ important thing under that statute. The 
courts themselves have stated in decisions that it would seem that 
in many cases there are inequits able results, that the statute puts down 
a severe test as to form. 

Mr. Torry. Exactly. And the only justification for this closing 
agreement was that it ‘complied in form, everybody agreeing that it 
could not possibly comply to the substance of the law. 
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Now, Mr. Lynch, I would like to read some excerpts from your log 
nd M i 


I r. Oliphant’s log, with respect to this closing agreement. 

On March 4, Mr. Oliphant had submitted this requested closing 
igreement to the Income Tax Unit and his transmittal letter con- 
tained a statement that the secretary of the Treasury was interested 
in expediting the case, and there are excerpts from your log which I 
previously read into the record, I believe, that Secretary Snyder had 
contacted you on it on one or two occasions, and that on other occa- 
sions, he had sent to your office the Monsanto officials who were there 
to discuss with you the problem. 

The Bureau records indicate that on March 11, Mr. Eddinefield 
prepared a memorandum recommending that the closing agreement be 
denied. That was signe | by Mr McLarney al d sent to Mr. ( liphant’s 
office, where it arrived on March 12. Mr. Oliphant learned on that 
day that the unit would not 
acreement. 

On March 2- Sex retary snyder Cc illed you on extension 615. which 
I understand from you an extension on which no telephone 
transcripts are available, and your records, verbatim, are as follows 


| re iding 


Qt} 
] 1 . } . 
I rO along with this proposed CiOS11 


or 
red 


10. Secretary Snyder (315) status of Monsanto Chemical case. 


3:45. 


You called Mr. Oliphant. 


LyncH. The Secretary asked me about Monsanto Chemical 

OLIPHANT. I will tell you exactly what it is. After we got it we sent it down 
to the Unit and the Unit sent it back with a memo saying “No,” and as soon as 
I got that I sent it to Bill Sherwood with a note saying “I think this is dizzy” 
ind Bill Sherwood sent me a memo saying he agreed, and anything you need help 
on, to let him know. It is something I’ve got to iron out with the Unit, knowing 
i have Bill Sherwood in my back pocket. 


You sald: 
When can you do it? 
Mr. Oliphant said: 


I will get hold of them and get a conference arranged and we will talk about it. 
Mr. Lyncn. The Secretary asked me to let him know and if there is any 


definite information I would like to give it to him. 

Mr. OLIPHANT. I will call you back later in the day. 

Your records indicate that at 3:50 vou called the Secretary and told 
him that it—meaning the closing agreement—would get out shortly. 

Mr. Oliphant’s records indicate that at 4 o’clock he summoned all 
of the officials concerned with this matter, except Mr. Eddingfield. 
who had prepared the memorandum in the Income Tax Unit, and had 
a conference in his office at 4 p. m. at which, according to Mr. Geer, 
Mr. Oliphant, in effect, announced a change in policy. 

At 4:20 he called you back to say: 

It is all set. It is a closing agreement. It will have to come over to you 
unless you want me to go ahead with it. Under our present procedure it is one 
that should come to you. 

You asked : 

Is it in the form it was originally submitted? 

I take it by that you mean in the form in which the revised request 
was, after these many negotiations in January and February. 

Mr. Oliphant said— 


Yes. 
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To which you replied: 
Then go ahead and shoot on it— 


and the closing agreement was sent out the next day. 

Mr. Lynch, could you tell us, please, what was Mr. Snyder’s interest 
in this case ? 

Mr. Lyncn. He asked me about it. I would assume—I don’t 
know that perhaps he shared the same sympathetic interest toward 
it that I did. 

I know that when he asked me, he asked me, “Where is it? How 
does it stand ?” 

Mr. Torin. Mr. Lynch, the time sequence in the afternoon of March 
°3 strikes me as being rather remarkable. At 3:45, according to your 
records, the matter is in controversy between the Income Tax Unit 
and the Chief Counsel’s Office, and by t: 20 the controver 3) is all re- 
solved and the closing agreement drafted for mailing the next day. 

Would you say that Secretary Snyder had any influence upon the 
disposition of this case ? 

Mr. Lyncn. I think it is fair to say that certainly his interest in 
it greatly expedited consideration of it, but I don’t want to ask any- 
one to take from my shoulders what I considered to be the sympathetic, 
equitable picture that it presented, and I would like further to say 
that I think it is fair, Mr. Tobin, for you to state for the record who 
Mr. Bill Sherwood was at that time, what his position was. 

Mr. Tosrn. He was Assistant Commissioner of Internal Revenue, 
in charge of a number of divisions, including the Division in which 
Mr. Eddinegfield was employed. 

Mr. Lyncn. That is correct; he was Assistant Commissioner, in 
charge of all technical matters, and the matters of closing agreements 
came to him consistently, and | believe Mr. Sherwood had been with 
the Bureau for some 20 or 25 years. 

Mr. Tosrn. His subordinates and technical experts, had recom- 
mended that the closing agreement be denied. The technical expert 
to whom this matter was ass gned in the Chief Counsel’s Office recom- 
mended also that it be denied. Mr. Price, the special assistant to the 
Chief Counsel, with whom you dealt on this matter, said it was possible 
to grant the closing agreement only if a published ruling were re- 
voked—and that was never done. 

If the Bureau had announced a change in policy, this case would 
be in a different light, but the previously published ruling remained 
in effect for all other taxpayers, except the Monsanto Chemical Co., 
of St. Louis. 

Mr. Lyncn. Mr. Tobin and Mr. Chairman, certainly the ruling 
should have been published, and it would have been better adminis 
tration and better for taxpayers, and everything else, but I certainly 
want to say here, sir, that whether one agrees with the technical result 
or not, I think this whole thing resolves itself into a question of 
whether you take a view one side or another on the technical side, 
whether one thinks the statute should be viewed from what you call 
substance, as was my view, or form. 

It was my view, even from what the court had said, from what 
Judge Learned Hand has said, that it is to be concluded that there is 
a literal compliance requirement from the statute itself. 
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One might differ—and certainly I wouldn't be the one to get down 
on the floor on these technical problems. I do not think they are 
resolved that way. There are different judgments. 

I also want to say that it seems to me when you pick out one per- 
son who dissents and describe him as the technical e xpert, to my mind 
Bill Sherwood was one of the oreatest technical experts we have had 
in the Bureau, and he is generally recognized that way, and the rea- 

son he was in charge of the Bureau and was acting head on technical 
matters was because of his competency and lifelong experience. 

Mr. Torry. I do not think it would be suitable for us to be arguing 
the qualifications of various technical experts in the Bureau. We 
both know that the Bureau has some very able technical e xperts. 

Mr. Lyncu. I would like to say that Frank Eddingfield is a very 
competent technical man too. 

Mr. Torin. My concern at the moment, Mr. Lynch, as we are about 
through with this matter, is that it seems to me that in the matter of 
this Monsanto ruling, your effort and the efforts of others who were 
concerned with this matter, was an effort to provide a form for a 
transaction, the substance of which everyone conceded could not pos- 

sibly satl sfy the statute. 

Is that not fair? 

Ir. Lyncu. Do you want me to use your same words? Do I have 
to use your words? 

I would say that the effort was a fair conclusion from all the review 
of this—the effort was to find a form that would satisfy the statute, 


Mr. Torin. In that case, what is the ruling policy of the Treasury 
Department? What are you trying to do when you are giving advance 
rulings to taxpayers ? 

Mr. Lyneu. I think what you are trying to do is to give them as- 
surance that they can proceed, knowing what the tax consequence 
will be: and in this case the objective was so that Monsanto Chemical 
Co., could go ahead with construction, without having to either await 
the receipt of the insurance proceeds, or suffer the disadvantage of 
the leverage that it gave the insurance company. 

Mr. Torry. What was the effort in the Lasdon case? What was 
the purpose in announcing in advance the Bureau’s approval of the 
transaction proposed in the Lasdon case ? 

Mr. Lynen. Iam sorry. I don’t understand you. 

Mr. Tostn. Was the decis ion In the Lasdon case, for example, an 
effort to provide form: il justification for an equit ably sound case? 

Mr. Lynen. I can’t ea the two cases, sir. I have difficulty. 

Mr. Torin. I do. too, 

My point is not that they are similar on the law, but the difference 
between the handling of these. 

In both cases the Secretary of the Treasury has expressed an interest. 
In one ease it is conceded that the substance of the transaction cannot 
satisfy the statute, and creat efforts are made by the Treasury legal 
expe etsto tind : a form that will satisfy because of the alleged inequities 
in the ease. 

In the second transaction in which the Se retary is interested, 
tremendous effort is also made to justify the ruling on technical 
grounds, when everybody conceded that the substance of the matter is 
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not one in which a ruling should be granted, and where no claim of 
inequity existed. 

Mr. Lynceu. You can draw that conclusion if you want. 

Mr. Tosrn. You made that concession this afternoon. 

Mr. Lyncen. My view is that 112 (f) calls for a technical result, 
and it was dealt with on a technical basis. 

Mr. Torrn. But the transaction of the technical nature implied in 
the Lasdon case is different. 

Mr. Lyneu. I didn’t think that was a technicality, sir, no. 

Mr. Tosin. I thought you made avery tech ical argument here this 
afternoon in an ee to justify the Lasdon ruling. 

Mr. Lyncu. Sir, | wish you would concede this 

Mr. Torin. A very ab le one, I must say, too. 

Mr. Lynen. I think you made the point that the four other cases 
were similar, and asked me whether I thought the other cases were 
similar. Now, I think a question like that entitled me also to make a 
reply which I attempted to make, and the reasons why. 

Now, lawyers might differ. I know many of them di Mer and I 
know mi iny in the Bureau differ on the same problem many times, but 
I thought that your line of inquiry on that was directed to an inqu ry 
of what my view was with respect to the tax considerations involved 
there. 

Mr. Torry. Well, the subcommittee was trying to find out. Mr. 
Lynch, just how the ruling process was administered in the Treasury 
Department. That was the purpose for exploring these cases in both 
of which an additional and perhaps an irrelevant factor existed, 
to wit, the interest of the Secretary. 

We found in both cases what we would calla “drive” in a sense to get 
the result which, it was indicated, was appealing to the Secretary, 


but. the method chosen in the two cases strikes me as substantially 
different. 

That was why I wanted to bring that > your attention. 

Those are all the questions I have, Mr. irman. 


Chairman Kean. Mr. Lynch, it seems to me that perhaps the result 
of this hearing is to show that in the past certain taxpayers, when 
seeking technical rulings on tax cases which affected them. instead of 
dealing with the technical officials of the Bureau where they should 
have dealt, went to the highest possible source, the Secretary of the 
Treasury himself, to get aid for influencing the ruling which they 
did receive; and the purpose of this hearing is to see that, if possible, 
matters are not handled in that way in the future. 

The committee will now stand adjourned until 10 o’clock tomorrow 
morning. 

Mr. Lyncn. Mr. Chairman, is any statement appropriate from me 
at this moment? 

Chairman Kran. Yes, surely. 

Mr. Lyncu. I feel in my own responsibilities on the matters that 
were given to me to deal with technically, I think that within my 
own judgment, whether it be good or bad, and within my technical 
competence whether adequate or not, that they were conclusions that I 
came to and arrived at myself, responsibly—and I think my job was 
such that I had to, as I said before, decide up or down, and I didn’t 
have the benefit of putting a memorandum in the file and letting the 
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mater go forw ird 1! ase there was any future inquiry. | don’t Say 


it contentiously. I think you understand what I am trying to con- 
vey, Mr. Chairman. 


My] t is that I have dealt w en many fine staff people in connec- 
tion with these problems. I don’t think there is any time when I have 
vel hut ofl any consi ierat SP a Pl aig 

As a matter of fact, I think I would be warranted in saying that I 
rather vited stafl peopl to discuss them adequately. 


Non , there are, of course, matters always coming up. You are ina 
certal sna ion. Many times you don’t know the view of somebody 


down b y on the thing, and the whole file wouldn't be available to 
you, or al ything el e. 

My sole purpose in ing this sy Mr. Chairman, is that I think there 
are many, Many matters, si ( W ch were de ded against the tax- 


payers, In which you will find that na were views to the contrary. 
It is a contentious field we are dealing with. 

It isa terrific ally difficult field. It is a technical field. 

Chairman Kean. Being a technical field, I do not think that the 
Chief Officer of the Treasury Department ought to ask to have con- 

aeration, 

Mr. Lyncn. I am not here to comment on that, Mr. Chairman. [ 
do know that there are some people who think their matters are the 
most important in the worid. 

Chairman Kean. They are to them, of course. 

Mr. Lyncu. They seem to burn with that thought. 

Well, thanks for indulging me, Mr. Chairman. 

Chairman Ky An. The committee will stand adjourned until 10 
o clock tomorrow morning. 

(Whe reupon, al 1:48 p.m. Thursday, August 6, 1953, the committee 
recessed, to reconvene at 10 a. m. on Frid vy, August 7, 1953.) 
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FRIDAY, AUGUST 7, 1953 


Hovse or RePresENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATION OF THE 
INTERNAL REVENUE LAWS, OF THE 
COMMITTEE ON Ways AND MEANS, 
Washinaton., dD. Gg. 

The subcommittee met at 10:08 a. m., pursuant to recess, in the 
main hearing room of the Committee on Ways and Means, New House 
Office Building, Hon. Robert W. Kean (chairman of the subecommit- 
tee), presiding. 

Present: Representatives Kean and King. 

Present also: John E. Tobin, chief counsel to the subcommittee: 
William P. Hindman, Jr., assistant chief counsel; and Joseph M. F. 
Ryan, Jr., assistant counsel; Paul J. Yesawich, Jr., assistant counsel ; 
and Arthur J. Schissel, attorney. 

Chairman Kran. We will come to order. The first witness will be 
Mr. Norman A. Sugarman. 

Mr. Sugarman has been called before the committee because of the 
fact that in the last few days there has been mention of the Bureau’s 
policy with reference to publishing rulings, and this committee has 
been very interested in the subject and has been in communication 
with Mr. Andrews several times; and we thought it would be a good 
idea to have Mr. Sugarman tell us what the present policy is for a few 
minutes before we go on with the rest of the hearing. 

Mr. Sugarman, I do not think that for this purpose there is any 
necessity for you being sworn. 


STATEMENT OF NORMAN A. SUGARMAN, ASSISTANT COMMISSIONER 
(TECHNICAL), BUREAU OF INTERNAL REVENUE, ACCOMPANIED 
BY ALFRED P. RASCH, ACTING CHIEF, BULLETIN, RULING, AND 
ANALYSIS BRANCH, BUREAU OF INTERNAL REVENUE 


Mr. Torin. Mr. Sugarman, do you want to give your name and title 
to the reporter ? 

Mr. SucarMan. I am Norman A. Sugarman, Assistant Commis 
sioner in charge of technical matters for the Internal Revenue Service. 

Mr. Tostrn. Would you identify the gentleman with you, please ? 

Mr. SUGARMAN. Mr. Alfred Rasch, who IS Acting ( hief of the 
Bulletin, Ruling, and Analysis Branch, who has immediate responsi 
bility for the dissemination of rulings. 

Mr. Tortn. You have been Assistant Commissioner (Technical) 
since the Bureau was reorganized in August of 1952; is that right ? 

Mr. SuGarMAN, Yes, sir. 
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Mr. Torin. And previous to that time you had served as Assistant 
Head of the Management Staff of the Bureau ? 

Mr. SucarMan. That is right. 

Mr. Tostn. Before that, as special assistant to the Chief Counsel ? 

Mr. SuGARMAN. Yes, sir. 

Mr. Tosin. And you had been employed in the Chief Counsel’s 
Office as an attorney since 1940; 1s that right ? 

Mr. Sugarman. That is right. 

Mr. Tortn. Mr. Sugarman, in December of last year, as Assistant 
Commissioner (Technical), you announced, after a long wir of the 
problem, an extended program for the publication of rulings. Would 
you describe that for the subcommittee, plea ise 4 

Mr. SuGARMAN. |] wil] be glad to. 

Last year we undertook a study of the subject of increased publica 
tion and dissemination ot internal revenue rulings. There had been 
considerable thought given to this matter, and this subcommittee last 
year added impetus to it by its interest in that matter. 

We first of all undertook a study as to the size or scope of the problem 
because we anticipated there would be some difficulties, as it would 
repre ent quite a ¢ hange from the prior pract ice s. 

I might say that our pu rposes in approac hing the problem of in 
creased publication or dissemination of culings were, first of all, to 
add to the knowledge of taxpayers and internal revenue officers as to 
the interpretation and application of the tax laws; secondly, to make 
known the types of int rpretations that. were being issued so that 
the know ledge would be available to anyone as to the rulings that could 

e obtained and third, to add to the measure of responsibility of our 

own people so that they would be const: antly aware that any ruling 
that tl] e\ might Issue might be pub lished, and that they should be 
ready to stand behind it as ereiaree Koc best judgment on the 
law, and in accordance with th » policies of the Department. 

In approa hing and ;: tte eatin to givee ffect to these purposes, we 
found that there were certain prob lems, the first of which was the 
necessity to maintain as confidential information the private financial 
transactions of ndividuals al d ] want to distinguish between their 
private financial] transactions and the matter of the principles or in 
terpretations of the law. 

We feel that the issuance of rulings is an important part of the ad- 
ministration of the tax laws. because it adds to the knowledge of the 
taxpayers and revenue officers as to the application of the laws, but we 
can only issue rulings based upon a full knowledge of the facts. 
Accordingly we require, before issuing rulings, that the taxpayers 
submit their full names, and all the pertinent data that may be sur- 
rounding the transaction. 

In order to obtain that information. we have to maintain a measure 
of confidence, so that our first concern in approaching this matter of 
disseminating rulings, was the problem of being able to disseminate 
rulings and delete from them the type of confidential information 
which did not affect the principles involved. 

The paw problem related to the very volume of rulings. On the 
basis of our figures. we estimated that there were about 177.000 com- 
muni sttetie issued from the national office of the Revenue Service 
each year. Not all are rulings, but the matter of defining what is a 
ruling in itself is a problem. In the Technical Rulings Division we 
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answer from 4,000 to 5,000 rulings per month. These again are all 
not strictly rulings in the formal sense. They may be advisory or 
general-information letters, but nevertheless the very volume created 
a problem in attempting to define what we meant by rulings, and how 
we were to establish standards for publication. 

Our next problem related to matters of personnel, i. e., manpower 
and training. 

Since we were undertaking a new program we needed to find addi- 
tional people within the Revenue Service who could prepare rulings 
for publication, evaluate them to abide by the standards that were 
po lished, and that meant training personne l, and, of course, having 
the money available for them. 

I might say, to illustrate our problem, that under our prior practice 
we had but 4 men involved in the matter of assembling matters for 
the publication of rulings. We increased that to 14, and our present 
plans would call for increasing that to 35 in order to go on with what 
we consider a full-scale program. 

Mr. ‘Tostn. What do you think that program will ultimately cost 
per year, Mr. Sugarman ? 

Mr. SuGarman. Our present plans, as I have submitted them to 
the Commissioner, call for a budget of $311.000 for the Bulletin and 
Ruling Analysis Branch, and this is based upon an increased publi- 
cation of technical and advisory memorandums to our field officers and 
increased publication of rulings issued to taxpayers. This program 
is one which involves publication of this material in the Internal 
Revenue Bulletin, and maintaining library research facilities in con- 
nection with those matters in the national office. 

If the program should be expanded beyond that, it undoubtedly 
would cost even more. 

Mr. Topi. In comparison with the revenue lost in some of these 
cases that the committee has been exploring recently, I do not think 
that that is a very large amount. Go ahead, sir. You were outlining 
your problems. Have you finished your outline of the problems 
involved ? 

Mr. Sucarman. I had finished to the point of the problems that 
we had approached last fall. If you care to, 1 would be giad to go 
on to our attempts to meet those problems and the program we have 
undertaken. 

Mr. Torin. Go ahead. 

Mr. SugarMANn. We analyzed our situation last fall and prepared 
a policy statement for the approval of the then Acting Commissioner 
as to the program we would like to undertake for future publication 
of rulings. We thought that the first step which should be taken is 
the increased publication of technical memoranda or ruling letters to 
our field offices. That was for the reason that the greatest amount of 
interest was in that area of rulings inasmuch as taxpayers thought 
they should have knowledge of rulings which revenue agents thought 
were binding on them, and also because it was an area which was most 
easily brought under our control for the purpose of initiating an 
expanded rulings publication program. 

Accordingly last fall we drew up our plans and before going ahead 
with the program decided it would be advisable to obtain the views 
of an outside group, consisting of leaders in the bar, the accounting 
profession, and representatives of the various commercial tax services, 
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and we also invited representatives of the staff of this committee and 
oi nh Joi nt Committee on hh ternal Revenue Taxation. 
We presented at that meeting our proposed standards for publica- 


tion. The essence of those standards was simply that any ruling or 
ud ory letter affecting substantive tax law or taxpayers’ rights 
would be automatically considered for publication, and that in order 
{ it it should not be cons dered rol | ublication there would have to 
be some justification. We limited that justification to as specific 


standards as we could, our principal standard being that matters which 
were purely repetitious of rulings already published would not be the 


‘ 
l 


type that we would publish again, for obvious reasons. 


I might say that at the conclusion of the advisory committee meet- 
ing we had last vear there was vel eral agreement on the subject. 
We published in the first issue of the Internal Revenue Bulletin, in 


January of this year, our program for increased publication, and that 
has been under way ever since, in connection with technical memo- 
randa or rul ng letters to our field offices. 

You may be interested in the figures: 

In 1952 a total of 86 rulings were published in the Internal Revenue 
Bullet n. 

We have as of this time published 152 for the first 7 months of the 
year and we antl Ipate an accelerated program. 

Mr. Tostn. As a corollary to this, Mr. Sugarman, has the Bureau 


discontinued the practice of its agents relying on unpublished rulings? 
Mr. SuGARMAN. We have issued instructions eliminating the dis- 
tribution of former confidential types of rulings or instructions, and 
we have made ¢ lear 1n the anno ncement in the Internal Revenue Bul 
letin that the rulings published in the Bulletin were to be considered as 


precedents which could be relied upon by both agents and taxpayers, 
and we have attempted to make it clear through our instructions that 
this type of a ruling, that is, those that are published should be the 
basis for reliance by our agents 

Mr. Torry. That takes care of the situation that used to exist where 
a taxpayer’s representative would confer with an agent and the agent 
would disagree with the taxpayer on the ground of a ruling about 
which the taxpayer could know nothing. 

It was a sort of fighting-in-the-dark situation. You eliminated that 
very largely by this first phase ? 

Mr. SucarMan. We have attempted to do that. I want to make it 
perfectly clear that there may be some lag in the issuance of these field 
rulings and their publication. That is involved in the mechanics of 
getting them published. We are attempting to correct that situation 
by preparing material for publication in advance, and the timing will 
be just about the same. 

Mr. Torry. Your present system puts more or less the burden of 
proof on the people who do not want to publish a ruling? 

Mr. SucarMan. That is correct. They have to justify and indi- 
cate the reasons why they believe a ruling should not be published. 
Those rulings are reviewed by the people in the line of their duties and 
the question of whether to publish the ruling is also reviewed right 
up to the official signing of the ruling, even at my level or the level of 
the Commissioner, and if anyone proposes that it should not be pub- 
lished, that proposal must be justified. 
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Chairman KEAN What would be some of th Le MAsOoOns Outs le of 
the matter being repetitious, for which you wou ‘ld not publish a 
ruling ? 


Mr. Sucarman. We have a list of those spelled out in our pul 
lished document that wa put out in the Internal Revenue Bulletin 
at the first of this year. 

One othe r category, in addition to the rep tition that I ment oned 
before, is those inv olvine questions specii lly an | clearly covered 
by statute or regulations. We do obtain a number of re q ests for 
rulings where, for one reason or another, th person has not done 
the research. They desire to have a statement on some thine already 
covered by the statute or reculations. 

Thos , that are covered by rulings or opinion 5, hi h ire, of course, 
deci isions already published. 


Mr. Torin. You are now giving us the standards for publication 4 

Mr. SucarMan. If you care to, | would be glad to read those con- 
tained in our published document. 

Mr. Tortn. Yes. 

Mr. Sugarman. Next, those dealing with issues upon which court 
action is pending, and publication would be prejudicial to the best 
interests of the Government. 

Mr. Torrn. Do you want to amplify that? 

Mr. Sugarman. Yes. That is a very rare thing, but it will come 
up in some cases, where there may be uncertainty as to the law, and 
litigation is pending in saa of different courts. 

o purposes of that particular case the field may write in and 
ask whether there is any objecti on to settli ny a particular case, and 
we would indicate that there is no objection, in effect, and they have 
the judgment and jurisdiction to go ahead and settle that matter, 
although we would advise them as to our thinking on the law that 
would be involved. That type of advisory memorandum we would 
not publish if we were conducting litigation in another case. 

Chairman Kran. That would not be a final ruling? 

Mr. Sucarman. No, sir; but, you see, it would be considered for 
publication under our dragnet approach, to make sure that we are 
looking at everything that ought to be considered on publication, 

Chairman Kran. You would not make a final ruling if the matter 
were in litigation ? 

Mr. SUGARMAN, That is right, sir. 

Chairman Kean. You would not? 

Mr. SucarMan. That is right. Those in which the facts involved 
are so unique and specific that the issue is not likely to arise again. 
IT know of only one case we have seen that I think would fit into that 
classification, and it could be published, but it is such a unique, per- 
sonal, individual situation, that we had the feeling that there would 
be no particular advantage from the standpoint of precedents, to 
publish it. 

I would be glad to discuss that with the counsel of the committee 
and tell him about it. 

Chairman Kran. That might be the type of case for which we 
passed a law a few years ago, where this woman had become a nun 
and had given millions and millions of dollars, all of her money, to 
the church. 

Mr. SvucarmMan. That is right. 
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Chairman Kran. And she wanted to get some relief from the 15 
percent limitation. 

Mr. Sugarman. That is right. 


The next category are those which constitute determination of facts 
rather tl na sadeatieitadions Gt law. 
We receive from our field offices a number of requests, in fact, quite 
lume, in which they ask us to determine the taxable portion of 
dividends which are declared in part out of earnings and profits and 


part out of capital. It is a matter of looking into the earnings and 


profits record of the particular corporation and making a determina- 
tion as to the portion of the particular dividend which would be tax- 

17 

Che reason we do it : Washington headquarters now is simply 
the fact that we ha me amnents tri sina nthat. Wemay have more done 
in the field in which event this type of advice from Washington would 
be< e more limited. 

Then there are those dealing with the acceptability ander the law 

nd regulations of contan . labels, and advertising, involving aleo- 
holic beverages, or ace products. 


We have not included this category of work in our consideration 
for publication of rulings, large ly by reason ¥4 the nature of passing 
on individual labels, which again part: akes of a factual type of deter- 


The next ee are those dealing with operations such as the 
disposition of ab: indoned, seized, or condemned products, and I think 
the reason stated before is anithe clear. 

Next are those dealing with secret formulae, or business practices; 
those dealing with informers or informers’ rewards; and finally those 
which in the interests of the wise administration of the revenue 

ervice should not be publi hed, but only if a memorandum of the 
isons therefor is attached to the file and the Commissioner approves. 

Chairman Kean. That is the catch-all ? 

Mr. Sucarman. Yes, sir. We included that because there might 
be some situations which we had not antic pete, but, as a safeguard, 
we thought that the decision should be made by the Commissioner. 

Chairman Kran. The Commissioner would always get them, and 
there would be the reason in the file? 

Mr. SucarmMan. We did not want to resort to this for very obvious 
reasons, because, in connection with our policy, we would rather pub- 
lish than not publish. 

Mr. Tonty. Mr. Sugarman, is there anything automatic about this 
procedure ? 

Mr. SucarMan. We have attempted to make it automatic, in this 
way. 

Our instructions are that as to any ruling or advisory letter to our 
field offices which involve substantive tax law or procedures affecting 
taxpayers’ rights, it will have affixed to the papers as they are pre- 
pared, a form which provides as its principal instruction that the out- 
going letter must be referred to the Bulletin and Ruling Analysis 
Branch for publication unless reasons are given below for nonpublica- 
tion, and the reasons are specified in the form, so that those papers will 
be automatically referred for publication unless justification is shown 
on that form; and, according to our files, we will have the justific ation, 
and the names of the people responsible for that. decision. 
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Mr. Torin. Mr. Sugarman, I think the subcommittee has felt that a 
number of the rulings which have been discussed in these hearings 
would not have been issued if it had been required at the time of 
issuance that these rulings be made public, and I wonder if it would 
be possible to provide some procedure whereby, if there were not 
publication in the Internal Revenue Bulletin, at least all such rulings 
would be available for public inspection by anybody who cared enough 
about the matter to go to look at it ¢ 

For instance, as I understand it now, with respect to offers in com 
promise, those files are now available to the general public, and any- 
body curious enough can look at them. 

Would it be possible, in your judgment, to arrive at some similar 
system with respect to the rulings. so that all rulings would have the 
possibility of being inspected by third parties? 

Mr. Sugarman. We have given considerable thought to that, Mr. 
Tobin, and I might like to say at the outset that I certainly would not 
oppose that type of program in principle, and I have constantly im- 
pressed upon all the people in our rulings area that they should be 
aware of the fact that any ruling that they issue should be considered 
as one that could be published. I think there are some problems in con- 
nection with it that I might mention for your consideration. 

First of all, there is the matter of the confidential nature of the 
request for the ruling and the ruling is issued, which has the names and 
private financial transactions; for ex: mp le, a manufacturer putting 
out a new product may write us about whether the excise tax will apply, 
and might not want his competitors to know he is thinking of entering 
into that line of business. So, as a practical matter, before setting up a 
central file room where these rulings would be available to the public, 
we would have an editing job. That would involve some money and 
would be a matter of the necessary steps to obtain the personnel and 
funds for that. 

More important, I think, and one thing that would have to be 
considered, would be that the effect of having such a central file in 
the national office in Washington would be to center upon the national 
office the practice of coming there to find whether there had been any 
rulings issued on a particular subject, which would mean that prac- 
titioners throughout the country would either come to Washington for 
that purpose or hire Washington representatives for that purpose and, 
frankly, I would be a little concerned about the added pressure that 
that would add on the officials in the national office, in the sense of find- 
ing rulings and attempting, in the sense of taxpayers or their repre- 
sentatives ex: umining rulings, and attempting to fit their particular 
cases, or attempting to get a ruling within which their particular case 
fits which may be in the file room. 

Chairman Kean. There would be a law library in the Bureau of 
Internal Revenue? 

Mr. Toprn. Would it not be possible for the tax services—and I think 
they would do so if you had such a setup—to go through those rulings 
as a routine matter and select, on the basis of their experience, the 
ones which you had not published and in which they knew their sub- 
scribers would have an interest ? 

Mr. SucarMan. I should think they would, and I might say this— 
but not speaking for the tax services, that I had the impression that 
they were a little concerned about our program of increased publi- 
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‘ation, because they have two problems: one is that they want to main 
tain a quality in conn m with their publications, that they are 
publishing matters of importance; and second, they have a financiai 
problem in connection with the cost of their own services, and one 


if the things thev asked us about n connection with our program last 
vea piv whethel] e would malntain the q lity and impor 
ts) ( | é » } vu 1cieé e, pecuuse otherwise their task 


Mi Posin. |] . Vi mioht deseribe to the subcommittee a little 


] ( lust if { { i cover and pu h. Tell us what 





R B { available to taxpayers 

Mr. Suearman. |] | like to say that in raising these questions 

1 do not int to give tir map nm that I am « pposed to the plan, 

cussing it, these points might be 

O t ting lings primarily through 
| i | Ve b> comes out every YZ wer k : 

if AACVe eB { ib otaxpavel on the subseript on 

rle copy pur hrough the Government Printing Office. 

It distributed to all « r revenu yf] 5 al d made ava lable LO all 

l e agents 


1 ” 1 


I th nk that perhaps the purpose of t! » bulletin can be best stated 
| iv merely read the introd tion to the bulletin, which I think 
gives its purpose, and the weight to be given to the rulings in it. 


| Reading: | 
The Internal Revenue Bulletin he authoritative instrument of the Commis- 
sioner of Internal Revenue fi he announcement of official Bureau of Internal 
hey ie rulings, and for the publication of Treasury decisions, Executive orders, 
1eg tion and court decisions pertaining to internal-revenue matters 
It is the policy of the Bure to publish in the Bulletin all substantive and 
proce 1 rulings of importance or general interest, the publication of which 
s considered necessary to promote a uniform application of the laws adminis- 


sureau. It is also the policy to publish all rulings which revoke, 
dify, amend, or affect any pub ed ruling. Rulings relating solely to mat- 
ters of internal management are not published. The rulings are prepared in 
the various divisions of the Bureat ncluding the Office of the Chief Counsel 
for the Bureau All published rulings have received the consideration and 
approval of the Chief Counsel. 


Bu u rulings reported t] tin do not have the force and effect of 


Treasury Department regulations neluding Treasury decisions), but are pub- 
lished to provide precedents to be used in the disposition of other cases, and may 
be cited and relied upon for this p ose However, since each published ruling 
represents the Bureau’s cor n as to the application of the law to the entire 
ain Bs f facts involved. revent fficers and others concerned are cautioned 
aga t reaching the same conclusion in other cases unless the facts and cir- 

imstances are substantially the same In applying rulings published in the 
bulletin, Bureau personnel of course, consider the effect of subsequent legis- 

re tions, court decisions, and rulings 


L will skip the citation form we use. 
The bulletin is published biweekly, and the contents thereof are consolidated 


at least semiannually into a permanent cumulative bulletin. Persons so desir- 
ing may subscribe to the bulletin through the Superintendent of Documents, as 


indicated below. 

[ might add that it is the practice of the tax services to take all the 
rulings published in the bulletin and publish them in commercial tax 
services 

Mr. Tortn. Mr. Sugarman, I think vou told us this morning that, 
without regard to the program which has been adopted, in fact, you 
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have already published many more rulings this year than were pub- 
lished during the whole of last year? 

Mr. SuaarmMan. That is correct. 

Mr. Tonrn. And that a change in attitude has been developed in the 


Bureau so that now defense has to be made of a decision not to pub- 
lish rather than a justification of a desire to pub lis nh; ind I think also, 
In connection with that, that the question of } yublieation is presel ted 
to the officer at whichever level the ruling is finally decided upon? 


Mr. SucarMan. That is correct. 

Mr. Torin. Whereas the former practi e was to leave the Important 
question of publication for the decision at a relatively low level in 
the Bureau ? 

Mr. Sugarman. Yes. Asa matter of fact, I think I would say that 
there was not any clear-cut responsibility for that decision as to 
publi on. 
Mr. ‘Torry, And in accordance with the Bureau’s new program for 
oe of rulings, you announced in January the system of stand 
ards by v ch you woul ld de termine publication ? 

Mr GARMAN. That is correct. 

Mr. hing ae you have discussed with us today: you have 
scheduled a series of ph ases in which you hope to ¢ xpand the pul li- 

ition caeabbine the first salad being to include for general avail 
ability to the pub lie the kind of techt ical advice which is distributed 
widely within the Internal Revenue Service ? 

Mr. Sucarman. That is correct. 

Mr. Torry. And you are now working on the second phase, which is 
an intensive program of publication of taxpayers’ rulings ? 

Mr. SuGARMAN. Yes. 

Mr. Torrn. Of the kind that have been involved in these hearings 
in the past. 

Mr. Sugarman. Yes. I would like to say something more about 
that, because we had originally planned to be further ahead with 
our program than we are now. We ran into ee in connec- 
tion with training and obtaining additional personnel, but I am happy 
to say at this point that we have our plans already drafted for in- 
creased publication of rulings to taxpayers. 

I would hope that we would be able, within the next 2 or 3 weeks, 
to discuss that with the various persons inside and outside of the 
Revenue Service who are interested in it, and within a very short 
time go ahead with a considerably stepped-up program. 

Mr. Torin. That will not only be of great value to the taxpayers 
and their counsel, but I think will also be of value within the admin- 
istrative setup itself, as a protective device. 

Chairman Kean. Thank you very much, Mr. Sugarman. 

Mr. Sugarman. Thank you, sir. 

Chairman Kean. Mr. John N. Bready. 

Mr. Bready, will you raise your right hand and be sworn? 

Do you solemnly swear that the testimony you are about to give 
will be the truth, the whole truth, and nothing but the truth, so help 
you God ? 

Mr. Breapy. I do. 


oe | 








1572 INTERNAL REVENUE INVESTIGATION 


TESTIMONY OF JOHN NEWELL BREADY, ARLINGTON, VA., MEMBER, 
EXCESS PROFITS TAX COUNCIL, INTERNAL REVENUE SERVICE 


Chairman Kran. Will you give your name and address to the 
reporter ¢ 

Mr. Breapy. I am John Newell, N-e-w-e-l-l, Bready, B-r-e-a-d-y, 
1853 Wilson Boulevard, Arlington. 

Mr. Torry. Mr. Bready, I do not think that the press caught your 
hame 

Mr. Breapy. Mr. John N. Bready, B-r-e-a-d-y. 

Mr. Torrn. What is your occupat ion, sir? 

Mr. Breapy. I am a member of the Excess Profits Tax Council in 
the Bureau of Internal Revenue. 

Mr. Tosntn. How long have you been a member of the Excess Profits 
Tax Council ? 

Mr. Breapy. Since June of 1948. 

Mr. Torin. And prior to that time you had been employed in other 
capacities within the Internal Revenue Service 4 

Mr. Breapy. Since January of 1920. 

Mr. 'Tostn. In connection with your duties as a member of the 
Excess Profits Tax Council, Mr. Bready, did you write the basic 
procedural mimeograph ‘n that field 4 

Mr. Breapy. I wrote EPC-2 which covers procedures of the field 
committees, with respect to the processing ot section 722 applications 
for relief. 

Mr. Tosry. Under section 722 of the Internal Revenue Code, tax- 
payers subject to the excess-profits tax may file petitons for relief; 
is that right? 

Mr. Breapy. That is right. 

Mr. Tostn. Which are to be considered administratively, first ? 

Mr. Breapy. That is right. 

Mr. Torry. And was the procedure about like this: that a revenue 
agent would examine the claim and report the matter to a field com- 
mittee ¢ 

Mr. Breapy. That is right. 

Mr. Tosrn. And it was the function of the field committee, which 
was composed of experts in the field, to review his determination, 
confer with the taxpayer, and arrive at a result which was to be sub- 
mitted to Washington ¢ 

Mr. Breapy. That is right. 

Mr. Topnrn. And the field committee’s determination would there 
be reviewed by the Excess Profits Tax Council, of which you are a 
member ? 

Mr. Breapy. That is right. 

Mr. Torr. I take it, Mr. Bready, that the 722 field committees had 
a very useful function to serve in this area ? 

Mr. Breapy. They had a very useful function. 

Mr. Tosin. Would you say that it was essential for the perform- 
ance of your duties as a member of the council that the cases before 
you had been reviewed and processed by the field committee ? 

Mr. Breapy. By all means. 
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Mr. Torin. And without such review and assistance the Excess 
Profits Tax Council would be substantially hampered, would it not? 

Mr. Breapy. That is right. 

Mr. Torsrn. Was it not a jurisdictional requirement that no case 
could go then to the Excess Profits Tax Council until it had been certi- 
fied to the council by the appropriate field committee ? 

Mr. Breapy. That is correct. 

Mr. Torntn. So that under the procedure prescribed by the Bureau, 
the council could not consider a case which had not previously been 
considered and certified by a field committee, is that right ? 

Mr. Breapy. Not usually. We might consider in an advisory 
capacity if the field thought that it needed the benefit of our advice. 
We would do what we could to help. 

Mr. Toprn. That is an informal procedure ¢ 

Mr. Breapy. That is right. 

Mr. Torry. But there was a jurisdictional requirement as far as 
the council was concerned, of certification from the field ? 

Mr. Breapy. That is right. 

Mr. Topix. Mr. Bready, in connection with the excess-profits-tax 
claim filed by Universal Pictures Co., was this procedure observed, 
so far as you know ¢ 

Mr. Breapy. So far as my personal knowledge is concerned, I 
can’t say. I heave no personal knowledge. 

Mr. Torin. What connection did you have with the Universal Pic- 
tures case, Mr. Bready ¢ 

Mr. Breapy. I had practically no connection with it. I would like 
to recall a very hazy recollection of the phone call that came to me— 
I think it was some time in 1938— 

Mr. Tosrn. Excuse me. You mean 1948 ? 

Mr. Breapy. I mean 1948. I am still living in the past. Mr. 
Merry, who was chairman, was away, and Mr. McLaughlin, who was 
vice chairman, was away, and for a few days I was acting chairman, 
and I remember that Mr. Charles Oliphant called me on the phone 
and asked me if I could do—if I weuld do whatever I could do to 
expedite the processing of a 722 case, and in the usual spirit of coopera- 
tion I told him that I would, and I put in a call to New York for Mr. 
Fred Olsen. the chairman of the section 722 field committee in the 
upper New York division, and I remember that he was away and 
I talked to one of his committee members, a Mr. Behne. 

Mr. Torry. That is B-e-h-n-e? 

Mr. Breapy. That is right; and I asked him if he would expedite 
the processing of this case, and he told me that he would and I thanked 
him and hung up, and that is the last I heard of the Universal Pic- 
tures case, which I presume, from what I learned later, must have 
been Universal Pictures; and that is the last I heard of it until some- 
thing was said about the then King subcommittee investigating the 
case. 

Mr. Tost. Mr. Bready, Mr. Oliphant’s telephone log has these en- 
tries in August of 1948, with respect to conversations with you: 

On August 9 he called you and said [reading] : 

The Secretary asked me about a case—Universal Pictures. It was agreed to 
in New York. The Secretary asked me to check and advise him. He was inter- 


ested in it not going back to the field. I thought Merry might have said some- 
thing to you. 








1574 INTERNAL REVENUE INVESTIGATION 


Parenthetically, on August 6, Mr. Oliphant had had a conference 
with Mr. Merry on the Universal Pictures case. 

\ ou replied: 

No I will check on it and let you know. 

At this time I believe you said Mr. Merry was away and you were 
acting as ¢ hairman of the Excess Profits ( ‘ouncil 

You then called Mr. Oliphant back and said: 


I have checked our records That case is not here. Still in New York. I 
will be glad to call on it 


To which Mr. Oliphant said: 

I would appreciate it. Snyder said he understood it was down here. 
You said: 

I will call and let you know 


Then, apparently, you made your call to New York and called Mr. 
Oliphant and said: 


Behne says the report has not been turned in by the agents yet. It is a big 


Cast nvolving a large allowance. Looks like it will take 2 or 38 weeks to get 
it in shape to send to us I put some heat on it 

To which Mr. Oliphant replied: 

I can tell Snyder it is not here 


Do you recall those conversations, sir? 

Mr. Breapy. I don’t recall the words, but that is the substance of 
what occurred. 

Mr. Torry. Do you recall that he told you that the Secretary was 
interested in the case ? 

Mr. Breapy. I don't recall it specifically. 

Mr. Torin. In any event, you called New York at Mr. Oliphant’s 
request al d ascertained that the case was there, and asked that the 
case be expedited ¢ 

Mr. Breapy. That is right. 

Mr. Torin. That was the end of your connection with the case ? 

Mr. Breapy. That is right. 

Mr. Torin. Those are all the questions I have, Mr. Chairman. 

Chairman Kran. Thank you, Mr. Bready. 

Mr. Breapy. Thank you, sir. 

Chairman Kean. Mr. Frederick Olsen. 

Mr. Olsen, will you raise your right hand and be sworn / 

Do you solemnly swear the testimony you are about to give will be 
the truth, the whole truth, and nothing but the truth, so help you 
God / 

Mr. Oxsen. I do. 


TESTIMONY OF A. FREDERICK OLSEN, INTERNAL REVENUE AGENT, 
UPPER MANHATTAN DISTRICT, NEW YORK CITY 


Chairman Kran. Will you give your name and address to the 
reporter ¢ 

Mr. Ousen. My name is A. Frederick Olsen, O-l-s-e-n, New York 
City. 
Mr. Tonrx. What is your occupation, Mr. Olsen ¢ 


~—— 
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Mr. Ousen. I am an internal-revenue agent assigned to the Upper 
Manhattan District, known before as the Upper New York Division. 

Mr. Torin. For some time, sir, have you been chairman of the 722 
field committee in New York? 

Mr. Ousen. Yes, sir. Ihave been chairman of the Upper New York 
field committee since September of 1946, 

Mr. Torin. Would you describe the nature of your duties as chair- 
man of that field committee ? 

Mr. Oxsen. It was my duty as chairman of that committee to assign 
all applications for relief to examining officers and to members of the 
field committee for study, for field examination, and for report writing. 

Mr. Tosrn. And when these reports came in, was it your function, 
together with the other members of the committee, to review them ? 


Mr. Ousen. We then reviewed the reports. If the report was un- 
agreed to by the taxpayer, we sent the taxpayer i of the report 
with a letter advising him of his rights to file a protes t and, if a protest 


was filed, I assione d it to the conferee, a member of the field committee. 

Upon completion of the processing, I certified the file to the Excess 
Protits Tax Council for its review, together with a recommendation 
by the committee. 

Mr. Torry. I take it that it was a requirement, as Mr. Bready has 
told us, that the field committee certify the case, together with its 
recommendation, to the Council, before the case would be conside1 
by the Council ? 


Mr. Onsen. Absolutely, sir. That was a fixed rule. 

Mr. Torstn. Do you eens of any case li : which that rule was violated ? 
Mr. Otsen. Yes, sir; the case of [ nl nal Pictures. 

Chairman Kran. Do you know of : ny other case / 


Mr. Ousen. That is the only case I know of, 

Mr. ‘Tontx. When you got the Universal Pi aa claim, Mr. Olse1 
to whom did you assign it 4 

Mr. Oxusen. I assigned that case to Internal Revenue Agent Adrian 
H. Ash. 

Mr. Torry. Did he thereafter begin the customary review of tl 
claim ? 

Mr. Otsen. Yes. I instructed him first to study the claim very 
carefully, in our own office, and discuss it with me, and not to go out 
on the job until he was very familiar with the basis of the claim. 

Mr. ‘Torin. Did you contempl: ite that it woul | be necessary for him 
to go to California and examine the company’s properties ? 

Mr. Oxusen. Yes; I thought it would be necessary. 

Mr. Toprn. And you w anted him to be fully informed on the facts of 
the case before making the trip? 

Mr. Otsen. Yes. Yes. 

Mr. Topstn. Do you recall the circumstances under which he went 
to California ? 

Mr. Otsen. Well, I don’t know what you mean by “circumstances.” 

Mr. Torin. Well, did you tell him at one point in the case, “Now, 
you had better go to California”? 

Mr. Ousen. No; I had told him when he started the field examina- 
tion that he would probably have to go to California, because claims 
were made that they had enlarged their studios, ch: inged their meth- 
ods of production of pictures, and I thought he ought to go out there 
and actually see the setup. 
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Mr. Toxin. How did he happen to make this trip? Did you as 
sign him to go at a particular time ¢ 


Mr. Ousen. No; I did not. He came into my office one afternoon, 


and said he is leay the ver\ ext morning to go out to the coast. 
I said, “Who gave vou the autho ty > He said, “I got it from the 
agent in ¢ arg — ‘| iat was the first I knew about his planned trip. 

Mr. Torin. Did he indicate that the agent in charge had agreed 
to if 1 request of the mpany ¢ 


Mr. Ousen. He told me that the company had requested the agent 
in charge to send Ash out at that particular time. 

Mr. ‘Tonrs. And Mr. Ash made his trip and came back? 

Mr. Ousen. He did. 

Mr. ‘Torntxn. When did you know that Mr. Ash was winding up 
nh report / W en did i fin { learn that ¢ 

Mr. Ousen. Well, he kept me informed to a certain extent as he 
went along, and it was on a Friday afternoon, I guess, if I may re- 
fresh my memory, was on Friday afternoon, August 6, 1948. 

I was preparing to start my vacation on the following Monday 
and Ash came in and I asked him when he expected to have his report 
on the Universal completed, and he said, “In a very short time.” 

That was all. 

Mr. Topix. Did Mr. Ash have any indication that his report on 
the Universal case would be very carefully examined by you? 

Mr. Ousen. Well, I think he knew from experience that all reports 
were very carefully reviewed. 

Mr. Tosrx. Had you ever expressed to him any doubt about some 
ispect of this particular case / 

Mr. Ousen. Well, that is a diflicult question to answer, Mr. Tobin. 
I had reviewed the claims to a certain extent and had come to the 
conclusion that Universal had established its rights to qualification, 
and that the b o problem, the re ally difficult problem, was the recon- 
struction of base-period earnings. ‘That particular phase of it he 
had not discussed with me. 

Mr. Tosrn. When did you go on your vacation, Mr. Olsen? Do you 
ow that date? 


Mr. Ousen. It began Monday, August 9, 1948. 


7 


Mr. Tosrn. And when did Mr. Ash file his report ? 

Mr. Outsen. On the 10th of August 1948. 

Mr. Tonry. The day after you went on vacation ? 

Mr. Ousen. That is right. 

Mr. Tonry. On August 9, the day you started your vacation, the 
Secretary had apparently asked Mr. Oliphant to check on the case and 
said to Mr. Oliphant that he was interested in the Universal case not 
going back to the field. In fact, the case was still in the field; is 
that correct ? 

Mr. Ousen. That is correct, sir. 

Mr. Tostn. And the posture of that matter at that time was that 
this agent’s report had been submitted to you for its first review but 
had not been discussed with the taxpayer, so far as you know? 

Mr. Otsen. The report had not been submitted by Mr. Ash to the 
committee on August 9. It wasn’t submitted until the following 
day. 

Mr. Tosin. Is there any way in the ordinary course that the tax- 
paver could have known that at that precise time? 
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Mr. Oxrsen. Well, Mr. Ash might have told the taxpayer, “I am 
turning in my report in the morning.” 

Mr. Torin. Subsequent investigations by this committee have 
demonstrated that Mr. Ash was the recipient of substantial favors 
from the Universal Pictures Co. at the time he was working on their 
particular case. In any event, what happened to Mr. Ash’s report 
after it was submitted ? 

Mr. Otsen. It was sent to the Excess Profits Tax Council on the 13th 
day of August without review and without certification. 

Mr. Torry. Without any of the procedures which you and Mr. 
Bready have explained this morning # 

Mr. Ousen. That is right. 

Mr. Tosrn. Why was that done? Do you know? 

Mr. Orsen. Mr. Tobin, when I returned from my vacation, Mr. 
Behne who had at my request acted as chairman during my absence, 
told me what had happened, of the call from Washington on August 
9 and of a pencil note which he had prepared and left with the file, 
addressed to me. 

Shall I read it to you, sir? 

Mr. Tosin. Please. 

Mr. OLsen (reading) : 

Mr. Olsen, August 9, 1948. 

John Bready, member Section 722 Council, phoned today in re: Universal 
Pictures. Says Mr. Oliphant, General Counsel, says Mr. Snyder, Secretary of 
the Treasury, wants this case expedited. Told Mr. Wheeler. 

I might say Mr. Wheeler was the internal revenue agent in charge 
at that time. He has since passed away. 

Mr. Wheeler says case is to be sent down without a review in this office. 

(Signed) T.D.B. 


Those are the initials of Mr. Behne. 

Mr. Tosry. And that was done? 

Mr. Ousen. And on the back he wrote: 

Mr. Bready did not request that the case be forwarded without review and 
approval of this committee. 

T. D. BEHNE, 

That is the end of the quotation. 

Mr. Tostn. But that nevertheless was done? 

Mr. Ousen. On the 13th of August the case was transmitted to the 
Excess Profits Tax Council with a letter signed by Mr. Wheeler, which 
I should like to read to you. 

Mr. Torprn. Go ahead. 

Mr. Otsen. It is rather brief. It is addressed to Mr. John N. 
Bready, Acting Chairman, Excess Profits Tax Council, Bureau of 
Internal Revenue, Washington 25, D. C. [reading]: 

In re Universal Pictures Co., Inec., applications for relief under section 722 of 
the Internal Revenue Code for the fiscal years ended October 31, 1941, to October 
31, 1946, inclusive. 

Dear Mr. Breapy: There is being forwarded to you today under separate 
cover section 722 report in duplicate on the above taxpayer, together with 
applications for relief form 991 for the years indicated. 

This case was the subject of your telephone conversation of August 9, 1948, 
with Mr. T. D. Behne, Acting Chairman of the Section 722 Field Committee. 


29091—53—pt. D——17 
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This report has neither been reviewed nor approved by the Section 722 Field 
Committee. 
Very truly yours, 
RatpH A. WHEELER, 
Internal Revenue Agent in Charge. 

Chairman Kran. Mr. Olsen, the purpose of having the review in 
your office was to be sure that the judgment of the man in the field 
was correct, Was 1t not é 

Mr. Otsen. Absolutely, sir. 

Chairman Kran. And in this case the man in the field had recom 
mended what ? 

Mr. Tortx. The findings he made would have resulted in the refund 
of about $21 million. 

Chairman Kran. He had recommended $21 million to the Govern 
ment, so it was a pretty important matter, that should be carefully 
looked into before it was sent to the Council, even though, as things 
turned out, the Council did look at it carefully, and did not allow any- 
thing like the $21 million ? 

Mr. Oxusen. That is correct, sir. 

Mr. KING. Is it usual, Mr. Olsen, when a case is initiated, we will 
say, in the upper New York district, in the course of the investiga- 
tion and examination of the case for an agent to be transported 
across the country in line with his duty! Is that a usual practice? 

Mr. Ousen. Are you referring, sir, to just section 722, or to field 
examinations in general ? 

Mr. Kina. In general. 

Mr. Orsen. Oh, yes, sir; Take, for example, examinations of any of 
the large motion-picture producers. They have executive offices, 
perhaps, in New York most of them, but all their production records, 
their distribution, their costs, and expenses, are all located generally 
speaking, at their studios the same as at a factory. 

Mr. Kine. The man that is assigned to the case, then, follows that 
through, rather than having the local office in California do the 
investigating ¢ 

Mr. Oxsen. If the local office can do it to our satisfaction, why, we 
have it done that way. 

Mr. King. But in some cases, it is necessary ? 

Mr. Oxusen. In some cases, particularly among the larger ones, 
where the tie-in of records between one place and another is of criti- 
cal importance, the examining officer will usually have to make the 
trip himself. 

Mr. Tosrn. I take it, Mr. Olsen, that is not the usual practice, for 
a revenue agent to be transported on such a case at the taxpayer’s 
expense / 

Mr. Oxsen. No, sir. 

Mr. Torry. And installed in a hotel at the taxpayer’s expense? 

Mr. Ousen. No, sir. 

Mr. Tonrn. The Government provides for that? 

Mr. Orsen. Yes, sir. 

Mr. Torntxn. What happened to the Universal case after it was sent 
down this first time ? 

Mr. Onsen. It was returned to the field committee on or about 
September 30, I believe, 1948. 

Mr. Torin. I think the records of the Excess Profits Tax Council. 
Mr. Chairman, indicate that when Mr. Merry came back he found 
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that this case had not been certified in accordance with the procedure, 
and he simply sent the case back to New York with instructions to 
process it as usual. 

Is that right ? 

Mr. Ousen. That is accurate. 

Mr. Tosrn. And is that what happened, Mr. Olsen? 

Mr. Ousren. Yes, sir. 

Mr. Tosrn. When you got this case back in New York, did you 
give it the usual review and certification that was prescribed ¢ 

Mr. Oxrsen. I appointed a panel consisting of three committee 
members, including myself, and we immediately began the work of 
reviewing the claims for relief, the examining officer’s report, and 
also a study of our own of the motion-picture-production industry. 

Mr. Tost. In fact, Mr. Olsen, in order to evaluate this taxpayer's 
claim, you really had to make a study of the economics of the motion- 
picture industry; did you not? 

Mr. Oxtsen. To some extent that was considered by me as neces- 
sary. 

Mr. Tonrn. This was a very complex case ? 

Mr. Oxsen. That is right, sir. 

Mr. Tornrn. And you began your review with the panel which you 
appointed. Did the rio have an opportunity to complete its work ? 

Mr. Ousen. No, sir. 

Mr. Tonrn. W hy a ¢ 

Mr. Orsen. The taxpayer appe: aled to the Bureau to have the case 
sent to the Excess Profits Tax Council again. 

Mr. Tosry. On October 13, Mr. Chairman, we found an entry in 
Mr. Oliphant’s log which was labeled “Out to Fred Morrison.” I 
think it should have been “Out to Fred Martin,” who was then As- 
sistant Commissioner, Technical, and would have had general super- 
vision over this. 

Mr. OLIPHANT. Have you a minute to see Fred Morrison? 


He was Washington counsel for the taxpayer ? 

Mr. OLSEN. No, sir. George Rogers of that firm was tax counsel 
on the case. 

Mr. Tostn. They were both on the power of attorney, I think. 

Mr. Ousen. That is possible. 

Mr. Tosrn. Mr. Oliphant called and said: 


Have you a minute to see Fred Morrison? He has a 722 case on Universal 
Pictures, 

Mr. MARTIN. Sure, I can see him right now. 

On November 30, Secretary Snyder called Mr. Oliphant: 

Remember I talked to you some time ago about Universal’s 722 refund? Ap- 
parently the boys have done fine in New York but they are stumped on what 
they call reconstructing the case to arrive at a total figure. 

Does that mean anything to you, Mr. Olsen ? 

Mr. OLsEN. No, sir. 

Mr. Toprn (reading) : 

Mr. OLIPHANT, Let me check right back into it. That’s with the 722 council. 

Mr. SNypDeR. They said they couldn’t have gotten better treatment but it is 


matter of getting it into the final stage. 
Mr. OLIPHANT. Let me check into it and call you back. 


As 
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Mr. Oliphant called Commissioner Schoeneman and related the 
above conversation with the Secretary and advised Commissioner 
Schoeneman that he, Oliphant, would call Mr. Merry, who was still 
chairman of the Excess Profits Tax Council. 


OLIPHANT. The Secretary called me and asked me to find out the status of 
Universal Pictures’ 722 case. 

Merry. We have a man in New York, sent one of our technical advisers to 
help them out on the cases there. Case is still up there. Has to be reviewed. I 
talked to Lynch about it the other day. I am going up there. Expect to be in 
the office tomorrow. I am afraid it’s one of those situations where the agent 


went way off base. 


Parenthetically, that turned out to be the fact, that the agent’s 
recommendations were far in excess of what was ultimately allowed? 

Mr. OtsEen. Yes, sir. 

Mr. Tostn (reading) : 

OLIPHANT. I have to tell the Secretary. Result doesn’t make any difference. 

Merry. Tell him we have a technical adviser in that Division trying to give 
the case a better basis. This case is in the process of being reviewed. Those 
people were in. We offered them a joint conference but they didn’t want that. 
They wanted it more or less to go through the regular channels. As long as 
the case is in the field we can only make suggestions. It is under the juris- 
diction of the agent in charge. 

OLIPHANT. Can you call up there and get a date when we will get finished 
with it? 

Merry. Call today? 

OLIPHANT. Yes. I have to call the Secretary. Secretary wants to know the 
status and what date we can expect some answer. Does it have to come down 
here and we go over it? 

Merry. We don’t get it until agent in charge on advice of his field committee 
sends it down with his statement as to what they think of it. It has been 
examined by an agent and now it is being reviewed. It is a tremendous case— 
been worked on for a year and a half. They apparently are not recommending 
a lot of relief without being sure of themselves. I will call up there and see 
what the status is. 

OLIPHANT. I am a messenger boy because the Secretary called personally 
about it 


Later that same day Mr. Merry called back Mr. Oliphant and said: 


Somebody called up. That case is in process of review. They haven’t any 
idea how long it will take. They can give a date, if necessary. These things 
are being done for the first time. 

OLIPHANT. What did they tell them when you called? 

Merry. They have no idea. 

OLIPHANT. We don’t want to tell the Secretary that, do we? 

Merry. No. 

OLIPHANT. Do you have someone in your shop working on the case? 

Merry. Yes. Helping out on a number of cases. I am going up tomorrow. 

OLIPHANT. They couldn’t give you any date? 

Merry. They said they have to get a lot more data from other sources. 

OLIPHANT. Who said that? 

Merry. Committee chairman 


That would be you, would it not? 

Mr. Otsen. Yes, sir. 

Mr. Torin. Do you recall this phone call ? 

Mr. Ousen. I have a vague recollection of Mr. Merry calling me, 
but I couldn’t tell you now more than the mere substance that I said 
I didn’t know when it could be submitted. 

Mr. Tostn (reading) : 

OLIPHANT. Revenue agent already has report in. 


Merry. Goes to committee. Considerable amount of work to be done. We 
can say 5 months anyway. 
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OLIPHANT. How much money; do you know? 

Merry. Something like $20 million. 

OLIPHANT, They can’t give you a date. 

Merry. They can give a date, but what does it mean? In order to be satisfied 
on aun allowance of that amount, or anywhere near that amount, you have got 
to have it well substantiated. 

OLIPHANT. Are you going to be around for a while? 

Merry. Due to take the 6 o’clock train If you have to put a definite date 
on making an estimate, it wouldn’t be worth it to him—3s months 

OLIPHANT. All the way through’? 

MERRY. Up in New York is my estimate of time. 

OLIPHANT. You don’t know bere. 

Merry. This is a rough estimate Indicated they have to get some more data 
If the taxpayer doesn’t want a conference up there then they can get through in 
a couple of months 

OLIPHANT, Can you give me the amount of the claim? 

MERRY. Universal Pictures itself—aggregate tax reduction—$20,943,000 
claimed—about $21 million. 

OLIPHANT, They are wiping out’ 

Merry. Yes. If they want a conference in field that depends on how much 
time taxpayer wants. If they don’t want a conference and tell us now we can 
probably have the case here in a couple of months. 

OLIPHANT, I will talk to John. 

Chairman Kran. There was no evidence who John was? 

Mr. Torin. No, sir 

Chairman Kran. The Secretary’s name was “John,” and so is yours. 

Mr. Torin. He did not talk to me, Mr. Chairman, I assure you. 

These conversations took plac e on November 30, and Mr. Oliphant 
had found out that the field people in New York and the Exces 
Profits Tax Council people in Washington could not give any en- 
couragement as to an early transmission of the case to Washington. 

On December 3, Mr. N. J. Blumberg, president of Universal Pic- 
tures, wrote a letter to Mr. Snyder: 


My Dear Mr, SECRETARY— 


I would like to put the letter in the record, Mr. Chairman. I do not 
need to read it. 
In brief, he says the following: 


In view of the great importance to us of having our claim adjudicated as soon 
as possible, I hope that the claim can now be reviewed by the authorities in 
Washington. Anything that can be done to expedite this matter will be great 
appreciated. 

Sincerely yours, 
N. J. BLUMBERG. 

Chairman Kean. That is the letter from Mr. Blumberg to Secre- 
tary Snyder ? 

Mr. Toprn. Yes, sir. 

Chairman Kean. Without objection, that will be put into the record. 

(The material referred to follows:) 

N. J. BLUMBERG, PRESIDENT, 
UNIVERSAL PICTURES Co., INC. 
145 Park Avenue, New York 22, N. Y., December 3, 1948 
Hon. JoHn W. SNYDER, 
Secretary of the Treasury, 
Washington, D. C. 

My Dear MR. SEcrETARY: In 1942 this company filed a claim for revenue under 
section 722B of the Internal Revenue Code. In 1947 a revenue agent from the 
third district in New York was assigned to report on it. After a very thorough 
and careful examination, which lasted for about 11%4 years, he filed his report 
in August of this year. 


29091—53—pt. D——-18 








1582 INTERNAL REVENUE INVESTIGATION 


It is our understanding that the agent's report is now under review by the 
committee in his office in New York. So far as we are aware there is little or 
no difficulty with the agent's report, except as to the matter of reconstruction 
of earnings for the base period, which involves a substantial amount of money. 

In order to expedite the matter as rapidly as possible, 1 request that you order 
the matter referred to Washington for review 

You are familiar, I am sure, with the present difficulties of the motion-picture 
industry and particularly with their difficulties in the foreign markets, which 
normally represent approximately 35 percent of our world market. Universal 
Pictures Co., Inc., is going through a most difficult period of readjustment and 
every item of cash has assumed an unusual importance, 

In view of the great importance to us of having our claim adjudicated as 
soon as possible, I hope that the claim now be reviewed by the authorities in 
Washinston, Anything that can be done to expedite this matter will be greatly 
appreciated 

Sincerely yours, 
UNIVERSAL Pictures Co., INC 
N. J. BLumpere, President. 


Mr. Torin. This letter was sent, I take it, for the purpose of making 
a formal request for the transmission of the case to Washington ? 

Mr. Ousen. It would seem so. 

Mr. Torin. Since Mr. Oliphant had been advised that without such 
a request the case would not be down for several months? 

Mr. Ousen. It would seem so. 

Mr. Tonrn. We have found, Mr. Chairman, four drafts of replies 
to this letter. 

The first one was drafted on December 13, 1948, to Mr. Blumberg 
and for the signature of the Secretary. 

It acknowledges receipt of Mr. Blumberg’s letter and says that 
[reading |: 

You state that your request is for the purpose of expediting the disposition 
of the cial 
This n sete has been discussed with the chairman of the Excess Profits Tax 
Council, who states that a review of the revenue agent’s report in Washington 
at this time may not serve to expedite this matter. 

The letter points out that the claim is presently under consideration 
in the office of the internal revenue agent in charge in New York, 
and that under established procedure, the council in Washington will 
take no action until there has been a recommendation by that office. 

In view of the circumstances, I suggest that you discuss this matter with the 
chairman of the Excess Profits Council, Mr. Henry J. Merry, for the purpose of 
ascertaining whether an exception to the established procedure is warranted 
in this case. 

On the following day another letter was drafted: 

DeAR Mr. BLUMBERG: Receipt is acknowledged of your letter— 


and SO On. 


You state that your request is for the purpose of expediting the disposition of 
the claim. 


Then the language is the same— 


The chairman states that a review of the revenue agent’s report in Washington 
may not serve to expedite the matter— 


but there is this modification of the letter of the day before: 

In view of the circumstances, I suggest that you discuss this matter with the 
chairman of the Excess Profits Tax Council, Mr. Henry J. Merry, for the purpose 
of ascertaining what mutually acceptable steps might be tuken to expedite the 
final disposition of the matter. 
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That letter was also not sent, and on February 2 this draft was 
prepared : 


Inquiry indicates that the claim is being forwarded to Washington for review, 
and you may wish to discuss with the Commissioner of Internal Revenue what 
steps may be taken with the Excess Profits Council to expedite the matter. 


By the time this third draft had been prepared, some three months 
had gone by, and, as appears from some log entries, the administrative 
people in the Bureau were delaying preparation of the memo in order 
to decide as to form. 

However, on February 8, this letter was sent to Mr. Blumberg 


[reading]: 


Arrangements are being made to have the claim forwarded to Washington for 
review. You may wish to discuss with the Commissioner of Internal Revenue 
what steps may be taken by the council to expedite the matter. 


That was the decision that was given to Mr. Blumberg. It was 
signed by John W. Snyder, Secretary of the Treasury. 

Before that letter was sent, however, on January 10, Mr. Lynch and 
Mr. Oliphant discussed the problem of Mr. Blumberg’s letter by tele- 
phone, and this entry saetents [reading]: 


Did that letter go out I sent back to you? You asked me to look at it? 

LyncH. I think so. Why? 

OLIPHANT. I got to worrying about it—the Secretary saying that someone 
playing third base should do it 

LyncuH. I sent it out. It showed on its face it had been reviewed enough so 
I let it go. 

OLIPHANT. Maybe it should be something more or less like an arrangement 

LyNncH. You mean something to the effect that the case has been very carefully 
reviewed and I suggest you take it up with the Council. I will find it out and 
let you know. 


On January 28, Assistant Commissioner Fred Martin in charge of 
technical matters again spoke to Oliphant : 


How did you make out with the Secretary on that letter? 


That letter was the third draft which still insisted on observing the 
procedures, 


OLIPHANT. I told him what we said—we can handle it by telephone or by reply 
to this letter. He told Miss Kelly, 


that would be Mr. Snyder’s secretary— 


he wanted it by wavy of letter. 

Martin. Do you think it would be necessary to bring it down immediately 
from New York? They are pretty near through their review. 

OLIPHANT. I told the Secretary it would be brought down. Why don’t I send 
this letter down to you? 

Martin. A draft of it? 

OLIPHANT. No; the original letter. I will have one of the boys bring it down. 
I was just a messenger in this thing, remember. 

Martin. It would be 3 or 4 days—would that hurt? 

OLIPHANT. He wants to do it by way of this letter. 

Martin. We could tell the boys in New York to finish their analysis in 3 or 4 
days. I don’t see how anybody could say it shouldn’t come down with their rec- 
commendation. 

OLIPHANT. I don’t Know anything about it one way or the other—just a mes- 
senger. 

MaArTIN. We would like to have the benefit of all the work they have done. 

OLIPHANT. I will send this down. 


On January 31, were you summoned to Washington for a conference 
on this case, Mr. Olsen ? 
Mr. Ousen. I was. 
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Mr. Torry. And what was the purpose of the conference? 

Mr. Ousen. I was told the conference would be w ith respect to Uni- 
versal Pictures. Nothing else was said. 

Mr. Torin. And when you got to Washington, what did you under- 
stand the purpose of the conference to be? 

Mr. Ousen. Well, Mr. Merry and I together went in to Mr. Martin’s 
office. } 

Mr. Tozrn. And did Mr. Martin give you some instructions at that 
time ¢ 

Mr. Ousen. He said that, if I recall his words accurately, “we are 


nd commitment to the secretary to get this case down as soon as 
pos ble.” . . 

\ LPoBIN. And that very day it was decided to bring it down 

thout certification: that right ? . 

Mr. Ousen. Well, Mr. Martin asked me what we were doing and I 
said that we were, at the present moment, engaged in making a study 
of the industrv. He wanted to know how long it would take to finish 

I said, “Well, may be 30 days more.” 
Hi d, “All right Finish the industry study and send the case 
) days. But no certification.” 

Mr. Tosrn. And this was the first time in your experience that a 

as is sent down without certification ? 


Mr. Ousen. Yes, sir 
Mr. Tortn. So that when the case—— 
Chairman Kean. The first and last? 
Mr. Ousen. Yes, sir. There has been none since. 
Mr. Torin. When the case came down, was Mr. Ash’s recommenda- 
tion still intact. at least on the record ? 
Mr. Ousen. Yes. 
Mr. Topix. When the case came down to Washington—— 


Chairman Kran. The 21 million was still—you had not changed it? 
You were not al le LO ¢ hange the 9] million 2 

Mr. Orsen. The revenue agent’s report as well as the field com- 
mittee’s report does not deal with reduction in taxes as such. It 


merely deals with the constructive average base period net income 
which it to be allowed. 

Mr. Toprn. And that determines the amount of tax? 

Mr. Otsen. That is right. 

Mr. Tortn. Let me ask you this: The revenue agent, Mr. Ash, had 
recommended a substantial increase in average base period net income ? 

Mr. Ousen. That is right, sir. 

Mr. ‘Torry. And on the basis of which this $21 million refund would 
have been allowed? If that had held over? 

Mr. Otsen. That is correct, sir. If his recommendation had stood, 
I think it is fair to say that the entire excess-profits tax would have 
been refunded. 

Mr. Tosrn. And as of the time when the case came down the second 
time from New York, his recommendation was still in effect ? 

Mr. Otsen. That is correct, sir. 

Chairman Kean. And if you had time, had not been hurried and 
had gone through the whole picture, your recommendation might 
have been different ? 

Mr. Ousen. It would have been different, sir. 

Chairman Kean. It would have been ? 
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Mr. Otsen. Yes, sir. 

Mr. Tosrn. And after this conference on January 31, Mr. Olsen, 
the letter of February 3 advising Mr. Blumberg that the case would 
come down was sent out, and in fact the case was sent on March 2, 
was it not? 

Mr. Ousren. That is correct, sir. 

Mr. Tostn. With all the files? 

Mr. Otsen. The whole file, sir. 

Mr. Torin. And without any certification ? 

Mr. OtsEen. Without any certification. 

Mr. Torin. The following December, the Excess Profits Tax Coun- 
cil arrived at a determination on this matter which had the ultimate 


effect of allowing an excess-profits tax refund of some $3 million, or 
$18 million less than Mr. Ash had recommended. And you partici- 
pated in the determination of that revised figure, Mr. Olsen / 

Mr. Otsen. Yes, sir. 

Mr. Tosrn. In what way, sir ? 

Mr. Ousen. The Council's staff sent for me and one of my asso 


ciates, Mr. Pritzker, a member of the panel. They wanted to get our 
views. 

Mr. Tosrn. Had you notified the members of the council that you 
had not had an opportunity to submit your views? 

Mr. Otsen, I did. 

Mr. Topsin. And to give them the benefit of such work as you had 
done on the case ? 

Mr. Oxsen. That is right. 

Mr. Tonrn. And after you so notified them, they solicited your 
assistance ¢ 

Mr. Otsen. That is correct, sir. 

Mr. Tosrn. And in December they determined on this $3 million 
figure? 

Mr. Otsen. Yes, sir. 

Mr. Torin. What did they do with the case then, do you know 

Mr. Otsen. They sent the case back to the field comn Littee " for 
proper certific ation. 

Mr. Tosrn. They sent it back to New York to get the certification 
it shoul 1 have had in the first place ? 

Mr. Ousen. That is right, sir. 

Mr. Tontn. And was that certification placed in this file at that 
time? 

Mr. Otsen. It was. 

Mr. Torrn. On December 29, 1949, I believe? Is that right? 

Mr. Oxusren. I am not sure > hand of the date, sir. But shortly 
after the case reached us it was certified, and the date of December 29 
sounds pretty accurate to me. 

Mr. Toprn. Thereafter, Mr. Chairman, in due course, the ultimate 
refund was approved in the Chief Counsel’s office and then approved 
by the joint committee, at substantially less than the original $21 
million recommendation. As I think you can see, the basis of the 
subeommittee’s work on this case has been the entries from the 
Oliphant log which Secretary Snyder instructed Commissioner Dun- 
lap not to furnish to the subcommittee. 

Chairman Kran. I would say, Mr. Olsen, that we have been get- 
ting fair cooperation from the Treasury Department in getting this 
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log, getting copies of the log. When last August, I think it was, we 
asked for information on the Universal Pictures case, we certainly 
ran intoa roadblock. We could get no information, they wouldn’t give 
us the log, the log started to travel and went off to Brooklyn for 
reasons we have not been able to find out and then came back from 
Brooklyn and then went from the Treasury Department to the Justice 
Department and finally we had to subpena it and the testimony has 
been that the Secretary himself told Mr. Dunlap not to accept a 
subpena. So it is evident that this information which has been pro- 
duced today is about something which happened in October of 1948 
which Secretary Snyder was very anxious not to have made available 
to the subcommittee. Thank you very much. 

Mr. Ousen. Is that all, sir? 

Mr. jo InN. Yes, Mr. Oleen, thank you. 

Mr. Chairman, we would have liked to have had Mr. Merry testify, 
but ut a unately he has been in Paris for the last 2 years. Otherwise 
we would have had him for a witness. 

Chairman Kran. Mr. S. Walter Shine? 

3efore Mr. Shine comes, I want to say for the record, that I think the 
testimony of Mr. Olsen did show that he is a fine public servant and a 
good representative of the Bureau, and in the work they were doing 
there they did save the Government a very large sum of money. 

Mr. Ousen. Thank you, sir. 

Chairman Kran. Mr. Shine, will you raise your right hand. Do you 
solemnly swear that the testimony you shall give before this subcom- 
mittee will be the truth, the whole truth, and nothing but the truth, 
so help you God ? 

Mr. Surne. I do. 


TESTIMONY OF S. WALTER SHINE, ATTORNEY, COMPROMISE 
SECTION, TAX DIVISION, DEPARTMENT OF JUSTICE 


Chairman Kran. Give your name to the reporter. 

Mr. Srine. S. Walter 3} ine. 

Mr. Hinpman. What is your occupation, sir? 

Mr. Sutne. I am an atto rney in the Compromise Section of the 
Tax Division, Department of Justice. 

Mr. HinpmMan. Did you hold that position in 1949 ? 

Mr. Suine. Yes. Since September 1945, 

Mr. Hinpoman. Would you please state for the subcommittee, sir, 
the nol mal proce dure for handling an off r in compromis em: ade to the 
Attorney General in a case pending in the Court of Claims involving 
a tax matter ¢ 

Mr. Sune. The offer normally would go initially to the attorney in 
the Trial Section of the Tax Division. A letter would then be writ- 
ten to the Chief Counsel of the Bureau of Internal Revenue request- 
ing the Chief Counsel’s recommendation as to the acceptability of 
the settlement proposal. Upon receipt of that recommendation, the 
trial attorney prepares a memorandum stating his or her recom- 
mendations with respect to the offer. That goes to the trial attorney’s 
section chief, the chief of the Trial Section, who notes his concurrence 
or disapproval with the recommendation. It is then forwarded to 
the Cor npromise Section where it is assioned JY the chief of the Com- 
promise Section to one of the attorneys, such as myself, for review, 


INTERNAL REVENUE INVESTIGATION 1587 


and the preparation of a memorandum for the Assistant Attorney 
General’s signature to the Attorney General, if it is a case involving 
an amount sufficient to warrant the Attorney General’s attention. 
That memorandum is then reviewed by the chief of the Compromise 
Section. It is forwarded to the Assistant Attorney General who will, 
if he concurs in the recommendations that are made, sign it, and for- 
ward it to the Attorney General, who, himself or through one acting 
on his behalf, will accept or reject the compromise proposal. 

Chairman Kran. These are the compromise proposals which used 
to be made in secret and today are published ? 

Mr. Sure. I have never known them to have been kept secret. 

Chairman Kran. They were not kept secret ¢ 

Mr. Sune. It is not my understanding that they were. 

Chairman Kran. Is that not correct ? 

Mr. Torrtn. I think there is a little distinction here. The kind of 
case that he is talking about is an offer of settlement. When the Bu- 
reau of Internal Revenue speaks of an offer in compromise, the Bureau 
means simply an offer—— 

Chairman Kean. I was talking about the compromise by which they 
wipe off a person’s claim because he cannot pay it. 

Mr. Torry. That is what the Bureau calls an offer in compromise, 
In Mr. Shine’s department, they call what the Bureau calls “settle- 
ments” an offer in compromise. 

Chairman Kean. It is a different matter we are talking about. I 
stand corrected. 

Mr. HinpMan. One element in the procedure you have just de- 
scribed, Mr. Shine, is the obtaining of the opinion of the Chief Counsel 
of the Bureau of Internal Revenue. In your experience, is the opin- 
ion of the Chief Counsel on the proposed offer in compromise given 
considerable weight in the review by the Department of Justice ? 

Mr. Surine. Yes, it is. 

Mr. HinpMan. ad in your experience, approximately how long 
does it take the Office of the Chief Counsel of the Bureau of Internal 
Revenue to submit its opinion when requested in these matters / 

Mr. Surne. It varies considerably. Normally, I would say the rec- 
ommendation of the Chief Counsel is received from between 1 to 3 
months after having been requested. 

Mr. Hinpman. In 1949, did you receive for consideration an offer 
in compromise in the Court of Claims case involving a taxpayer by the 
name of Frank C. Rand of St. Louis? 

Mr. Sune. I did. 

Mr. Hinpman. I will show you for your reference in this testimony 
the department of Justice file on that case. [File given to witness. | 

What is the date indicated in the Department of Justice file as the 
date on which the taxpayer submitted the offer in compromise which 
you were considering / 

Mr. Sune. The letter is dated October 14, 1949. 

Mr. HinpmMan. And can you state what the offer was that the tax- 
payer made? 

Mr. Sune. The taxpayer offered to accept a refund of $175,000 
without interest in full settlement of his claim for two-hundred-and- 
thirty-eight-thousand-some-odd dollars plus statutory interest, a ‘h, 
at that point, amounted to approximately $92,000, a total of about 
$335,000 or $340,000. 
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Mr. Hinpman. Does your file in the Department of Justice indi- 
cate the dates on which the De Pi artment of Justice requested the opin- 
ion of the Chief Counsel of the Bureau of Internal Revenue on this 
offer in compromise ? 

Mr. Sutne. Yes. October 17, 1949. 

Mr. HinpMan. Does your file indicate the date on which the Chief 
Counsel of the Bureau of Internal Revenue gave his opinion to the 
Department of Justice? 

Mr. Suine. Yes. His letter is dated October 18, 1949. 

Mr. HinpMan. Only 1 day later? 

Mr. Sune. Yes. 

Mr. Hinpman. And this, I believe you have said, is quite unusual 
under ¢ rdinary oe lence ¢ 

Mr. Sune. Yes, is. I don’t recall any other case in which we 
have received the (¢ Chief Counsel’s recommendation as promptly. 

Mr. Hinpman. Could you state briefly for the record the issue that 
was involved in the Court of Claims case that had been brought by 
Mr. Rand? 

Mr. Suine. Yes. It involved the taxability to Mr. Rand of the 
amount of the income of a trust equal to the premiums on a life- 
insurance policy or life-insurance policies which he had taken out 
on his life. The issue arose under section 167 (a) (3) of the Internal 
Revenue Code, which provides that where any part of the income of a 
trust is, or in the discretion of the grantor may be, applied to the 


payment of such a life po th en such part of the income of the 
trust shall be included in the grantor’s income. 

Mr. Rand had created a trust some years prior to the tax years in 
question, the beneficiaries of which were his children. The trust was 


irrevocable. He was the grantor and trustee. 

The trust wer agessa wi is interpreted in a later proceeding by the 
Court of Appeals for the Eighth Circuit, to permit the use of trust 
income for Bie payment of the premiums on the life-insurance policy 
which thereafter was taken out by—that is, which after the creation 
of the trust was taken out by Mr. Rand. 

Chairman Kran. On Mr. Rand’s own life? 

Mr. Sutne. On Mr. Rand’s own life, the beneficiaries of the life- 
weatunes policies being the beneficiaries of the trust. Having thus 
been held taxable to the extent of the amount of the trust income 
us sed to pay the premiums, Mr. Rand called his children together and 
indice ated that he was going to cancel the life-insurance policy, which 
he had the right to do, since he did not feel that he could continue to 
pay the premiums out of trust income and yet have that income in- 
cluded in his own gross income for tax purposes, especially since he 
was in a high tax bracket. 

The children prevailed upon—the beneficiaries, I should say—pre- 
vailed upon him, however, not to cancel the life-insurance policy. 

Chairman Kran. How old were these children ? 

Mr. Sune. I am sorry, I don’t recall. They were adults, however. 

Chairman Kean. They were all adults? 

Mr. Surne. Yes. 

Chairman Kran. You said they prevailed upon him? 

Mr. Suing. They prevailed upon him not to cancel the policy, agree- 
ing to pay out of their own funds the premiums on the policy. This, 
I believe, was an oral agreement. Despite that agreement, the Com- 


Oo 
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missioner again asserted the tax, based upon the fact that the statute 
does not require that the trust income in fact be applied to the pay- 
ment of premiums if it may be—the words “may be” are the statutory 
words—if it may be so applied. This was the issue that was involved 
in the case, and was the one before us when we considered the matter 
of whether the proposed settlement offer was commensurate with the 
chances of the Government succeeding in defense of the case in the 
Court of Claims. 

Chairman Kran. These children had their own income besides the 
income that they got from the trust; was that it ? 

Mr. Sune. Their own income or funds; yes, sir. 

Chairman Kean. And what they did at the time that the court 
said that he could not pay it directly out of the money that he him- 
self was handling for his children 

Mr. Suine. I am sorry, sir. The court held that the trust provi- 
sions did permit him, as grantor, to invest. That was the term 
involved. 

Chairman Kean. The court allowed it but the Bureau did not allow 
it? 

Mr. Sutne. The Bureau did not allow it. 

Chairman Kran. And then further on, what he did was to say that 
their own funds could be used for that purpose? 

Mr. Htnpman. The court determined that under State law, inter- 
preting these trust provisions, the trustee was empowered to use the 
trust funds for payment of the premiums on his own life-insurance 
policies. And during the period when that in fact had been done, 
the initial case, which concerned the tax years 1934 and 1935 and which 
had been carried all the way through the court of appeals, with cer- 
tiorari denied in the Supreme Court—that initial case had deter- 
mined that the grantor was taxable to the extent that he had taken trust 
funds and used them to pay the insurance premiums. The power un- 
questionably continued in him to do this. 

Chairman Kran. The next thing he did was to make arrangements, 
through a conference, that the same amount of money be paid in pre- 
miums toc arry on these i insurance policies, but that instead of payment 
coming direct from these trust funds, it came from other money 
that the children had? 

Mr. Hrnpman. That is correct, sir. And of course the money which 
was not thus paid out of the trust funds was accumulated for the bene- 
fit of the children, so that it was in a sense taking it out of one pocket 
and putting it in the other, so far as concerned their total funds. 

Chairman Kean. Were these accumulated funds? 

Mr. HinpMan. That isright. I believe the file you have in front of 
you, Mr. Shine, contains a memorandum which you wrote in the course 
of your consideration of this offer in compromise. Would you read 
for the subcommittee paragraph No. 3 of that memorandum in 
which you commented upon the memorandum opinion given to the 
Department of Justice by the Chief Counsel of the Bureau ? 

Mr. Sune. The memorandum reads as follows: 





The Chief Counsel’s recommendation which is based so largely on an analysis 
of the decided cases, seems to me to be quite inadequate. I do not for a moment 
agree that the cases cited by him “raise a serious question as to whether the 
Government could successfully defend this suit.” Nor do I agree that the cases 
“stand generally for the proposition that arrangements may be made among the 
parties whereby if premiums are not paid out of trust funds, trust funds are not 
distributed to beneficiaries for that purpose, the amount of the premiums may 
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not be taxed to the grantor.” No case stands for the proposition that “if some 


other method of payment is agreed upon” no taxable income results to the 
grantor. It is true that there are certain dicta which conceivably could support 
that view. But the dicta are stated in cases in which consistently the decision 
has been in the Government’s favor. The closest case in point is that of L. B. 
Foster (8 T. C., 197). But the important distinction therein lies in the fact 
that the court concluded that none of the trust income could be said to have 
been payable in the discretion of the grantor or any other person. The ques- 
tion was whether amounts actually paid by the trustee were taxable to the 
grantor. 

Mr. Hinpmavy. I believe the files contain the original letter from 
Mr. Oliphant to Mr. Caudle dated October 18, in which he gave his 
opinion that the offer should be accepted. And on that letter are some 
red pencil notations. Are they your notations? 

Mr. Sutne. They are. 

Mr. Htnpman. I believe some of the arguments advanced by - 
Chief Counsel have been underscored by you and you have w ritten “ 
what” or words to that effect _— the sides, is that correct ? 

Mr. Surne. Yes, for my own benefit and others who might read the 
letter, I thought it anes Hache int to stress that certain of the statements 
seemed to me to be question: able. 

Mr. Hrnpman. T oa notations and the part of your memorandum 
which you have just read indicate that you did not agree with the 

opinion of the Chief Counsel? 

Mr. Surne. That is correct. 

Mr. HrnpmMan. Would you read the fifth paragraph of your memo- 
randum for the subcommittee, please ? 

Mr. Surne (reading) : 

In my opinion, the effect of conceding this case is tantamount to recognizing 
that the “may be” provision of section 167 (a) (3) no longer has any effect. 
Certainly the contrary should be true in view of Congress’ failure to do in section 
167 (c) with regard to subsection (a) (3) what it did do with regard to sub- 
section (a) (1) and subsection (a) (2). It seems obvious to me that the tax- 
payers’ efforts to have section 167 (c) retroactively amended is based upon his 
awareness that under present law he is taxable. 

I might add that at that time there was, or shortly theretofore had 
been. pending before Congress a proposed bill embodyi ing the recom- 
mendations of the American Bar Association which would have modi- 
fied this section of the law so that only those amounts of trust income 
actually used for the purpose of paying premiums on life-insurance 
policies would have been includible in the income of the grantor. 
That proposal was to be made, according to the bill, retroactively 
applicable to all cases. 

Chairman Kean. It would have been made retroactive, according 
to the bill ? 

Mr. Sune. Yes. 

Chairman Kean. And this is the bill that went over to the Senate 
late in the session and never became law, did it? 

Mr. Suine. It never did become law. 

Mr. Hinpman. I believe the file you have in front of you contains 
various memoranda of conferences with the taxpayer’s representative 
which indicate that the taxpayer was attempting to push this particu- 
lar legislation, doing whatever he could to have remedial legislation 
passed. 

Mr. Sutne. Undoubtedly the taxpayer’s representatives sought to 
have the legislation enacted for his benefit. 
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Mr. HinpMAN. But it was not in fact passed ? 

Mr. Suine. It was not passed. 

Mr. HinpMan. There was some discussion at the time of the con- 
sideration of this case in the Department of Justice, which you deal 
with in your memorandum, that the taxpayer was suffering a certain 
hards ship due to a technical interpretation of this section of the code. 
But is it not a fact, Mr. Shine, that the taxpayer, in 1940, as trustee, 
deeded these insurance policies over to the beneficiaries and thereby 
completely eliminated the prob lem for the future, which was a course 
that was open to him in 1936 after the first tax decision on these facts, 
so that in a sense he created his own hardship ¢ 

Mr. Sune. I believe it is true that all rights in the policies were 
yielded by the taxpayer. 

Mr. HinpMANn. One final aspect of your memorandum, Mr. Shine: 
You made an analysis of the money considerations involved in the 
offer in compromise. The taxpayer had suggested in his offer that 
he was giving up 72 percent of his claim. I believe you recomputed 
and found that of the $330,000 which was presently to be paid to the 
taxpayer if he won the case, a large part would be consumed in taxes 
which would be paid by him back to the Government on the interest 
which had accumulated, since he was in a very high tax bracket, and 
that actually you should not compare the $330,000 with the $175,000 
offer in compromise, and that the only real difference was about 
$60,000 which the taxpayer was giving up. Is that a fair statement of 
your analysis? 

Mr. Surne. Yes, sir. 

Mr. Hinpman. I believe those are all the questions I have. 

Chairman Kean. I wanted to get clear that last point. The offer 
in compromise here was a flat figure, and, therefore, there would be 
no question of interest. If you have a specific claim and they decide 
upon a certain amount, then there would be that amount plus inter- 
est, in the ordinary case, I mean. In this decision, that interest 
would amount to some $60,000. Somebody who was president of 
the International Shoe Co. would probably be in the 80- or 90-percent 
brac ket . 

Mr. HrnpMan. That is correct. The offer was specifically stated 
by the taxpayer so that he would take $175,000 and waive the in- 
terest. The $175,000 was to be a refund of the tax, and he waived 
the interest, so that none of the refund coming to him would be 
taxable. 

Chairman Kean. It is a good trick. 

Mr. Htnpman. Yes, sir. It is a well-stated offer. 

Mr. Sune. It is not the least bit unusual that it be done that way. 

Mr. Htnpman. The tax collected originally was only $189,000 and 
all the rest of the money was interest. If he got back $175,000 he 
would be very close to the original amount. There was, however, 
an offsetting figure which would be due to the trust, since they had 
paid the taxes on the original theory and would be able to claim back 
some $72,000, in any event. 

Chairman Kean. Of course, if you could give an insurance policy, 
looking at the whole case, to your children and then have the income 
paid by the trust that you set up also for your children, it would be 
a pretty nice deal. 

Mr. Hinpman. I agree. 
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Mr. Tosrn. The only trouble is, it is against the law. 

Mr. Hixpman. One more question, Mr. Shine: The file indicates, 
I believe, that further consideration of this case, in reliance in part 
upon the opinion of the Chief Counsel of the Bureau and on the 
opinion of other attorneys in the Tax Division, resulted in acceptance 
of the offer in compromise, is that correct ? 

Mr. Sune. Yes; it did. I don’t believe it has been said that I 
recommended rejection of the offer. 

Mr. HinpmMan. You recommended rejection, but your superiors, 
considering your opinion and that of Chief Counsel and others, de- 
cided to accept the offer ¢ 

Mr. Surne. That is correct. 

Mr. HinpMan. That is all, thank you, sir. 

Chairman Kean. Mr. Jacobs? 

Will you raise your right hand. Do you solemnly swear the testi- 
mony you shall give before this committee will be the truth, the whole 
truth, and nothing but the truth, so help you God ? 

Mr. Jacors. I do. 


TESTIMONY OF JULIUS M. JACOBS, ATTORNEY AT LAW, 
NEW YORK, N. Y. 


Chairman Kran. Will you give your name to the reporter. 

Mr. Jacors. Julius M. Jacobs. 

Mr. HinpMan. What is your present occupation, sir? 

Mr. Jacors. I am a lawye1 

Mr. Hrnpman. In New York City? 

Mr. JAC BS. Yes 

Mr. Hrxpman. Were you at one time an employee of the Bureau 
of Internal Revenue? 

Mr. Jacors. Yes. 

Mr. Hrnpman. During what period? 

Mr. Jacons. From November 1941 until the end of May of this year. 

Mr. Hinpman. What was your position during the year 1949? 

Mr. Jacorns. I was an attorney in the Office of Chief Counsel, Civil 
Division. j 

Mr. Hinpman. Would you please state the normal procedure in han- 
dling Court of Claims actions in the Chief Counsel’s Office ? 

Mr. Jacors. We would receive a notice from the Department of 
Justice, together with a copy of the petition that was filed in the 
Court of Claims. We would then requisition the file of the taxpayer 
with respect to the suit that was brought. We would analyze the facts 
in the file and prepare what is known as a defense letter, wherein we 
set forth all of the facts that appeared in the file with respect to the 
issue involved in the suit and a discussion of the law and the position 
of the Bureau with respect to that law and the case, and reeommending 
defense along the various lines set forth in the law-and-fact letter. 

Mr. Hinpman. This letter was transmitted to the Department of 
Justice for whatever aid it might be to the attorneys preparing the 
defense of the case; is that carrect ? 

Mr. Jacogns. That is correct. 

Mr. HinpMan. Whenever subsequently in the course of a Court of 
Claims case an offer in compromise was received by the Department 
of Justice, Mr. Shine has told is that the Assistant Attorney General 
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in charge of the Tax Division would ask the opinion of the Chief 
Counsel of the Bureau as to the the merits of the offer. What was 
the normal proc -edure when such a request was received ! 

Mr. Jacors. That would come into the Bureau and would come to 
the attorney who handled the case. He would prepare a letter of 
recommendation, after giving due weight to all of the arguments 
submitted by taxpayers’ counsel in the offer in compromise. 

Mr. Hinpman. That would be the same attorney, normally, in the 
Civil Division that had prepared the defense letter / 

Mr. Jacops. Yes. 

Mr. HinpMan. He would be given an opportunity to express his 
opinion on the merits of the offer to the Chief Counsel before an 
opinion was expressed by the Chief Counsel to the Assistant Attorney 
General, is that correct ? 

Mr. Jacoss. That is right. 

Mr. Hinpman. In your experience, about how long does this pro- 
ceeding usually take in connection with an offer in compromise 

Mr. Jacons. Well, it varies considerably depending upon the facts 
and the caseload, but usually it would take anywhere from 2 to 3 
weeks, to 2 to 3 months. 

Mr. HinpMan. In 1949 were you assigned the task of writing a de- 
fense letter in the Court of Claims case of Frank C. Rand of St. 
Louis? 

Mr. Jacons. Yes, sir. 

Mr. HinpMan. I am going to give you now the Chief Counsel’s—— 

Mr. Jacons. That was, I think, in 1948. 

Mr. HinpMan. 1948 was the defense letter, that is right, yes. I 
am going to give you now the Chief Counsel’s file on this case for 
your use in testifying. [File given to witness. ] 

I believe that file shows that there was a defense letter dated April 
5, 1948, addressed to Assistant Attorney General Caudle by Charles 
Oliphant, Chief Counsel. It is about a 15-page letter. Did you 
prepare that letter ? 

Mr. Jacons. Yes, I did. 

Mr. Hinpman. In the course of that letter, you set forth four 
arguments that the taxpayer had advanced for his recovery of the 
money he was suing for, and you set forth arguments answering those 
contentions. This morning in our office you had a chance to restudy 
that defense letter. Is it your opinion, both now and at the time 
that you wrote the letter, that the Government had good answers 
to the taxpayer’s contentions? 

Mr. Jacoss. I think they had good answers, yes. 

Mr. HinpMan. And it was your opinion at the time you prepared 
the defense letter that it was a good case for the Government to 
litigate, is that correct ? 

Mr. Jacoss. It was a case that was litigable. 

Mr. HinpmMan. Subsequently—I might, incidentally, read into the 
record the opinion of Mr. Perkins, who was, I believe, the head of 
the Interpretative Division. 

Mr. Jacoss. No; he is head of the Interpretative Division now. At 
the time he wrote that opinion he was assistant to Mr. Leming, 
and he reviewed these defense letters and sent them along with a 
memorandum of his to Mr. Leming. That memorandum is in the file. 
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Mr. HinpMavn. I believe that memorandum more or less agrees with 
the position taken by you in the defense letter, and stated that al- 
though Mr. Perkins did not feel necessarily that the Government 
would definitely win the case, it was well worth taking a litigation 
position ? 

Mr. Jacoss. Yes. 

Mr. Hinpman. Would you read that last paragraph, which is the 
whole last page? 

Mr. Jacoss. He says [reading]: 

Plaintiff makes various attacks on the validity of the tax, including the in- 
applicability of section 167 (a) (3) and the constitutionality of its application 
to this situation. While I think there is doubt about the case, section 167 (a) (3) 
by its literal provisions seems to include this situation. (Policies in existence 
on which premiums might be paid from trust income). On the constitutional 
question, a combination of Burnet v. Wells and Helvering vy. Stuart (p. 14 of 
etter) support constitutionality I wouldn’t bet on the outcome, but I think 
the letter does a good job of defense. E. M. P. 

Mr. Hrnpman. Mr. Perkins is ill this week, Mr. Chairman, which 
explains why we are unable to have his opinion before the subcommit- 
tee. However, in a staff interview some time ago he explained to 
our Chief Counsel] that he was of the same opinion today that he was 
at the time he reviewed the file and defense letter that was prepared. 

In Mr. Shine’s testimony we have learned that on October 14, 1949, 
taxpayer submitted an offer in compromise to the Department of Jus- 
tice, an offer to accept $175,000 flat without interest in settlement of 
this case. On October 17, Assistant Attorney General Caudle solicited 
the opinion of Mr. Oliphant, the Chief Counsel of the Bureau. You 
have told us that normal procedure was to refer this request to you 
for your review of the case, since you had written the defense letter, 
to get your opinion, and to have you prepare an answer for sign: ture 
by Mr. Oliphant. Is that what happened in this particular case? 

Mr. Jacors. No. 

Mr. HinpMan. What did happen, sir? 

Mr. Jacoss. I was called in by Mr. Leming and was told that there 
was an offer in compromise received which would be accepted, and 
would I get up a letter of recommendation. 

Mr. HinpMan. No opportunity was extended to you to give your 
opinion or to restudy the case? You were flatly told to prepare a 
letter for acceptance; is that correct? 

Mr. Jacors. To that effect; yes. 

Mr. Hrypmayn. Did you do so? 

Mr. Jacoss. I prepared a draft. 

Mr. HinpMan. What did you do with the draft? 

Mr. Jacons. I left it with Mr. Leming. 

Mr. Hinpman. In the file of the Chief Counsel in front of you 
there is a copy of a letter, dated October 18, 1949, from Mr. Oliphant 
to Mr. Caudle. Does that correspond with the draft you submitted 
to Mr. Leming? 

Mr. Jacons. I recognize the first part of the letter as my language, 
and as my draft, but the latter half of it I do not recognize as my 
language. I don’t recollect exactly what I had written there, but 
I do know that some of the phraseology there is not mine. 

Mr. Hinpman. Mr. Chairman, the part of this letter which our wit- 
ness did not write is the part which Mr. Shine was criticizing so highly 
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as not validly based in law. What did you do with this draft of 
memorandum when you gave it to Mr. Leming? Did you initial it! 

Mr. Jacons. No; we don’t initial drafts. We just submit them. 

Mr. HinpMan. Is it customary for the person who prepared the 
opinion letter of the Chief Counsel to initial it before it goes out ? 

Mr. Jacoszs. The final letter; yes. 

Mr. HinpmMan. Did you have occasion to initial this particular 
letter ? 

Mr. Jacons. No; I did not initial this letter at all. 

Mr. HinpmMan. Why did you not initial it? 

Mr. Jacogs. Well, as I recollect, I took annual leave for the rest 
of the day on that day. 

Mr. Hinpman. Why did you take annual leave for the rest of the 
day after preparing the draft of the letter ? 

Mr. Jacons. Well, I didn’t want to be in the embarrassing position 
of being requested to initial it. 

Mr. Hinpatan. In other words, the letter had been written as you 
had been told to write it, but did not represent your opinion and you 
did not feel that you could properly initial it, is that correct ? 

Mr. Jacons. That is how I felt about it. 

Mr. Hinpman. Mr. Chairman, I would like to read into the record 
now, two telephone ee that appear in the Oliphant log 
on the ds ¢ of October 18, which is the date that this letter was sent 
in such a big hurry by Mr Oliphant to Mr. Caudle. The first is a 
conversation in which Mr. Oliphant called Sec a ry Snyder at 12:10 
[reading]: 


OLIPHANT. On Rand, I am sending a recommendation to Justice that we set- 
tle by paying back $177,000. 


I think that is a misprint. It probably should be $175,000. 


Snyper. O. K. And they said they would accept that? 

OLIpnANtT. I think so. I have a copy of their offer, and it is a kind of merit 
settlement. 

Snyper. You think this will fix it? 

OLIPHANT. I think so, and I am calling Justice. 

Snyper. Thank you. 


The next is a call 10 minutes later by Mr. Oliphant to Mr. Lamar 
Caudle [reading]: 


OLIPHANT. Frank C. Rand, that is a claim for refund. For your informa- 
tion, the Secretary is personally interested. I am sending you this refund of 
$177.000. I talked to the Secretary and told him I would ask you to be kind 
enough to expedite it over there. 

CAUDLE. Certainly will. Send it to me personally. 

OLIPHANT. I will send it to you with a personal note. We are sending you 
the offer and our recommendations. I think everyone agrees pretty well on it. 

CaupDLE. It will be a pleasure to look at it personally. 

I take it, Mr. ms) that you would not agree with Mr. Oliphant 
when he told Mr. Caudle that he thinks everyone pretty well agrees 
on this letter of opinion. Since you were the person who had pre- 
pared the defense letter, your opinion should be considered before 
making a statement of that sort. 

Mr. Jacons. Well, I did not communicate my opinion to anyone 

’ y Of} G 
though. 

Mr. Hrnpman. Would you consider your request for the after- 
noon off in order not to have te sign this opinion letter as a silent 
‘communication of your opinion ? 
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Mr. Jacoss. Well, Mr. Leming didn’t know that I took the afternoon 
off. When we take an afternoon off on annual, we don’t give a reason 
for it. Wesimply sign out. 

Mr. Hinpman. Mr. Chairman, our position in this case has not 
been that the settlement was necessarily wrong. We would like to 
point out that Mr. Leming still feels that the settlement was definitely 
correct, and that in fact the taxpayer was entitled to a refund of the 
total amount. Likewise Mr. Shine has told us that there was a dis- 
pute among the attorneys in the Department of Justice. We are only 
calling attention to the extreme speed with which Mr. Oliphant’s 
office prepared this letter of agreement to the offer in compromise, and 
the circumstances indicating that possib ily the interest of Secretary 
Snyder had something to do both with the speed and with his agree- 
ment to the offer. I bel that is all the questions we have, sir. 

Chairman Kean. Th: aes you very much, Mr. Jacobs. 

Mr. Tosry. Mr. Chairman, before Mr. Jacobs goes, I think we ought 
to say that Mr. Jacobs is practicing law in New York, and he was kind 
enough to come down here on rather short notice, and assist us with the 
study of this case. We certa nly ’ apprec iate his having done so. He 
was a great help 

Mr. Jacons. Thank you. 

Chairman Kran. With these cases, the hearings on this particular 
phase of tax administration will be closed. We have endeavored to 
show numerous cases in which high officials of the Treasury Depart- 
ment influenced rulings on technical matters which should have been 
decided entirely on the merits by officials of the Bureau. We hope 
cases like this will not occur again. 

Admiral Mahan, in his classical book The Influence of Sea Power 

1 History, states that m: ny wars have been won “by the influe ne e of 
the fleet in being,” that “no fighting by that fleet was necessary.’ 

Though no hearings are at present scheduled, this committee will 
be “in being” for the balance of the 83d Congress. If any matter is 
developed in the future which makes necessary further public hear- 
ing, we will not hesitate to call them. 

The committee stands adjourned. 

(Whereupon, at 12:10 p. m., the committee was adjourned subject 


to call of the Chair.) 


x 








